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DISTRICT COURT OF

THZMD JUDICIAL DISTRICT

IS AMD FOft SALT I A D CGUMTT, STATI OF UTAH

gfc s§

SAVDGS AMD LOAM
ASSOCTATIOM, a Utah corporate
AMSWSR TO AMEMDK)
Plaintiff,

2 * w -5
THE AETMA CASUALTY AMD SURETY

Civil MO.: 86-2257

Dsfsndant.

i

m

c

Ths dsfsndant Astna Casualty and Sursty Caspany,
ths allsgations sst forth in plaintiff's Aasndsd
Cosplalnt as follows:
FIRST DEFENSE
In its Aasndad Cosplaint, plaintiff fails to stats a
claim upon which rslisf say bs grantad.

TWELFTH DEFENSE
Tho contract of inauranca ropraaontod by Bond nuabar
19F3041BCA, togatbar with all tho docunanta which form tha
intagratad agraanant of plaintiff and Aatna waa antarad into aa
a raault of miarapraaantation by tha plaintiff and failura to
diacloaa natarial facta by tha plaintiff, which facta would
hava matarially affactad tha riak aaaumad by Aatna aa inaurar.
Tharafora, such contract of inauranca ahould ba dodarad noil
and void ab initio and nay not form tha baaia of any
obligation of Aatna to provida inauranca covaraga for liability
auatatnad by tha plaintiff by raaaon of tha diahonaat acta of
Larry Glad.
THIRTEENTH DEFENSE
Tha contract of inauranca antarad by and batwaan tha
plaintiff and Aatna waa antarad aa a raault of a alataka of a
natarial fact and tharafora, ahould ba conaldarad null and void
ab initio.
FOURTEENTH DEFENSE
Tha danagaa allagadly auatainad by tha plaintiff aa a
raault of tha judgnanta obtainad by tha AFFC0 Invaatora ara not
in tha natura or of tha typa contanplatad undar Bond nuabar 19
F3041BCA aa giving riaa to any duty or obligation on tha part
of Aatna.
FIFTEENTH DEFENSE
By, among othar thinga, failing to tinaly notify
Aaxjia of thair claim, failing to timaly notify Aatna of tha
wrongful acta of ita aaployaa Larry Glad, and by failing to

-8-

disclosa all facts nacassary for Aatna to make informod
dacisions ragarding the risk of insuring plaintiff, plaintiff
materially braachad its contract with Aatna tharaby relieving
it from any futura obligation to perform undar tha tarns of
such contract.
SZXTBBRH DEFENSE
Aatna9a obligation to indemnify plaintiff against
court costs and raasonabla attorney1a faas incurrad in tha
dafansa of lagal procaadings is contingant upon any loss
plaintiff ultimata!y sustains baing a "collectable" loss undar
tha tarms of tha contract antarad into by and between plaintiff
and Aatna.

Mona of tha liability sat forth in plaintiff's

Amandad Complaint constitutes such a "collectible" loss and
tharafora Aatna has no obligations to indemnify plaintiff for
attornay's faas or court costs incurrad in tha defense of the
AFFCO Investors' lawsuits.
WHEREFORE, having fully responded to the allegations
contained in plaintiff'a Amended Complaint, Aetna prays for
judgment in its favor, dismissing plaintiff's Amended Complaint
for no causa of action, awarding to Aetna its attorney'a fees
and costs in defanding this action along with such other and
further relief as the court considers appropriate.
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By

OtputvO**

XV TBI DISTRICT COURT OF TBI TBXRD JUDICIAL DI
IX AMD FOX SALT L*XS COUNTY, STAT1 OF UTAH

BOMB 8AVXX8S AMD LOAM,
a Utah corporation,

KIMUTB SXTRY
CIVIL NO. C-i6-2257

Plaintiff,

va«
THB AITBA CASUALTY AMD

Tha Court, having takan this mattar undar advlaaaant, now
randars its daeislen on defendant's Notion for Suaaary Judgaant
prsaisad on tha "trading exclusion* ridar SB 6030a.

For tha

raasons sat forth balow, tha notion is daniad.
Tha ridar in partinant part exeludaa covsraga "for any loaa
rasulting diraetly or indiraetly from trading « . . •
addad).

(Saptaasis

Whila no rafaranca ia aada to trading in sacuritiaa, tha

court asstuaas for tha purpoaa of this notion that no raaaonabla
parson eoaid baliava that tha ridar haa rafaranca to anything but
sacuritiaa,

Dafandantfs position is nacassarily and expreaely

that plaintiff1s allagad loaa ariaaa out of tha judgaant in
Armings, at al v. Horn* savings and Loin Association, which was
baaad on a jury finding againat Roaa for fraud "involvad in tha
sala or axchanga of sacuritiaa."

Tha natura of tha avidanca,

jury instructions and vardict in Arnitaqra nacaaaarily requires

HOME SAVINGS V. AETNA

MINUTE ENTRY

PAGE TWO

tha nomanclatura "involvad In tha sala or axchanga of aacuritiaa"
to charactariaa Homa'a conduct and tha jury's findings.

Such

"involvamant," hovavar, doas not nacassarlly aquata to Mtrading19
In sacurltlas as that tarn Is usad in rldar SR 6030a.
Tha

jury's

affirmativa

anawar

to quaation

A.l. In tha

vardlct form nacassarlly raquirad a finding that Rons offarad or
sold a aacurity.

Jury Instruction 6.03, hovavar, raquirad such a

finding if Boat's "assistanca was a substantial activating factor
in causing tha sala of a aacurity. . . "

Such a finding is not

nacassarlly tha aquivalant of a finding that Roaa or any aaployaa
was "trading" in aacuritias.

Thasa saaa concapts apply to tha

jury

61-1-22(1) (a),

finding

undar

Saction

Utah

Coda

Arm,,

pursuant to jury instruction Nos. 8.01, 8.02, 8.03, 8.07 and
6.08, and racordad in rasponsa to quaation C.l.
form.

Undar

thasa

particular

sacurltlas

in tha vardict

claims,

if

Hoaa

facilltatad tha sala of a aacurity, it was itsalf a aallar.
Facilitation of a sala may conatituta a aala undar various
aacuritias atatutaa,

but

it doaa not

nacaaaarily

conatituta

trading in aacuritiaa as that tara ia uaad in ridar SR 6030a.
Tha jury finding of primary liability undar Saction 10(b) of
tha 1934 Act and Rula 10b-5 did not raqulra a finding that Homa
was a aallar of a aacurity.

This finding was prsmisad on an

inharant finding of tha proacribad acta "in connaction with tha
purchaaa or aala of any aacurity.H

Such a finding ia not

HOME SAVXlfGa V. AIT1U

nacaaaarily

PAG! THRU

tha aquivalant

of

a

MINUTE ENTRY

finding

that

Homa

tradad

sacuritias*
Tha undlaputad facta aubaittad in support of dafandant'a
aotion aatabliah that trading in aacuritiaa, if any, occurrad at
tha laval batvaan AFCO and tha invaator.

Thaaa aaaa facta do

not, howavar, aatabliah aa a aattar of lav that Hoaa waa trading
in aacuritiaa*

Tha problaa parcaivad by tha court in tha contaxt

of a auaaary judgaant aotion ia that tha tara "trading" ia
inharantly

sabiguoua,

aaaning

paopla in diffarant contaxta.

diffarant

thinga

to diffarant

Tha affidavit of Francia LaMunyon

doaa not aliainata tha aabiguity in tha contaxt of tha undlaputad
adjudicatad facta in Araitacra«

Conaaquantly, ridar SR 6030 a

auat ba construad in favor of tha Inaurad and auaaary judgaant ia
tharafora inappropriate*
Thla

ainuta

antry

ahall

conatituta

tha Ordar

dafandant'a aotion.
Datad this

/?

dav of Auguat, 1987.

MICHAEL R. MURPHY
DISTRICT COURT JU06B

/
'
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_
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Plaintiff
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Lynn S. Daviaar
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IK AND FOR SALT LAXB COUNTY, STATS OF UTAH

SAvraoa

AND LOAN,

ORDER AND MINUT1 ENTRY

a Utah corporation,
CIVIL NO. C-86-2257
Plaintiff,

TBI AETNA CASUALTY AND

Tha court, having takan undar adviaaaant dafandant'a Motion
for StnoMury Judgaant praaiaad on tha diacovary
daniaa tha Motion ao praaiaad.

of loaa, now

Tha raaaona for thia ruling ara

atatad balov.
For purpoaaa of thia notion, tha court aaauaaa tha avidanca
aatabliahaa aa a mattar of lav that tha diahonaaty of plaintiff9a
aaployaa,

Larry

Glad,

vaa

conancad on Jtina 21, 1982.

known

bafora

tha

pariod

Thia diacovary of tha diahonaaty,

howavar, ia not diacovary of a loaa suatainad.
diahonaaty which

policy

it ia not tha

ia inaurad, but tha loaa auatainad tharaby.

Thara ia no avidanca that thara vaa any loaa auatainad prior to
tha judgaant in or aattlaaant of tha Armltaaa caaa.

Tha Fadaral

Hosa Loan Bank Board Raport (Daf. App. 0), datad Juna 4, 1982,
itaalf indicataa that plaintiff Hoaa Savinga vaa subjactad only
to "poaaibla loaaaa.H

A loaa cannot ba diacovarad until

HOMI SAVINGS V. AETNA

ORDER « HXBUTE ENTRY

PAGE TWO

sustained; sinca tha lattar occurrad during tha policy pariod,
tha diacovary tharaof could not hava occurrad earlier.
Oafandant contands that Ridar 6091 pracludas covaraga in
this case.

Ridar 6091 in tha contact of tha policy in question,

however, doas not changa tha basic sattar insured, i.e., any
austalnad

loss which

is discovarad during tha policy pariod.

Ridar 6091 is an insartion in Saction 4 which is a procadural
provision imposing various conditions and linitations intandad to
glva tha insurar aarly notloa of an actual loss or possible loss
not yat realised.

This is avidant fros tha reference in Ridar

6091 to a loss which "will ba incurred" and notica of an "actual
or potantial claim."

Tha elaboration of tha saaning of tha tara

"diacovary" in Ridar 60919 than, is to astablish whan notica of a
loss or potantial loss sust ba givan to tha insurar•

Had Ridar

6091 baan intandad for mora ganaral application, it would not
hava baan

imposed

as an

insartion

to

Saction

4, but

as an

insartion or spscific amendment of tha Insuring Agreements (e.g.,
Ridar 6041), or tha ganaral dafinition provisions in Saction 1
(e.g., Ridar 5923b).

Finally, had Ridar 6091 baan intended for

mora ganaral application, tha language of tha policy would have
ao indicated.
It could well be that defendant's policy is directed at the
typical situation where there is near simultaneousnesa of the
dishonesty and resultant loss.

When, however, as in this case,

HOME SAVINGS V. AETNA

PAGE THREE

ORDER « MINUTE ENTRY

the dishonesty doss not necessarily translate into a loss and, if
it does result in a loss, such is not sustained until sometime
following

the dishonesty,

the policy provisions dictate that

there is coverage only if the discovery of an actual or sustained
loss occurs during the policy period.
The view expressed herein does not deprive defendant of an
ability to deny coverage when an insured obtains a policy knowing
of or having reason to believe that dishonesty has occurred which
say not have resulted in a loss at the time of application for
coverage.
inquiry

All an insurer needs to do is to sake reasonable

in

the

insurance

application

process

concerning

the

proposed insured's knowledge or discovery of incidents suggesting
dishonesty.

Defendant has not brought to the court*s attention

any such failure to disclose in the application process in this
case.

Furthermore, the views expressed herein do not deprive

defendant of an ability to deny coverage under Rider 6091 for an
insured's
dishonesty

failure to notify the
prior

to

a

resulting

insurer of the discovery of
loss

assuming,

of

course,

prejudice to the insurer can be shown for failure to comply with
the notice provisions of Section 4.
At best, defendant's motion highlights a possible ambiguity
created by the amendments of Rider 6091.

Defendant has not,

however, presented parole evidence suggesting an interpretation

SaVDMS •« I R A

VMSM fOQft

istaafc vith its assertions,

GSSSR * WIMUTl B R U T

any soon ambiguity

i — t n w i in favor of plaintiff.
It is thsrafora oxdarad that dafandaat's Motion for
is
Data* this 7>

dav of August, 1 M T .

H~i-i*.

7
/
MICHAEL R.. UPRPHY
DISTRICT COURT JUDGI
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Home Savings and Loan Association
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
* * * * * * *

HOME SAVINGS AND LOAN
ASSOCIATION, a Utah
corporation,
STIPULATED PRETRIAL ORDER
Plaintiff,
vs.
Civi1 No. C86-2257
THE AETNA CASUALTY AND SURETY
COMPANY,
Judge Michael R. Murphy
Defendant.
* * * * * * *

A pretrial hearing on this matter was held October 20,
1987,

pursuant to Rule 16 of the Utah Rules of Civil

Procedure.

The plaintiff, Home Savings and Loan Association,

was represented at the hearing by its counsel Gary R. Howe, P.
Bryan Fishburn and Wallace R. Bennett, Of Counsel. The
defendant, The Aetna Casualty & Surety Company, was represented

by its counsel Lynn S. Davies, and Russell C. Fericks and
Michael A. Peterson.

The following determinations were made by

I the Court:

|| I.

(

JURISDICTION.

The jurisdiction of the Court is not disputed and is

I hereby determined to be present.

! II.

VENUE.

Venue is proper in the Third Judicial District Court of
| Salt Lake County, State of Utah.

! III.

GENERAL NATURE OF THE CLAIMS OF THE PARTIES.

The following constitutes the parties' claims which have
not been stipulated by counsel.

A.

Plaintiff's Claims:

Plaintiff claims that defendant, The Aetna Casualty and
Surety Company, should indemnify plaintiff under Aetna's
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i
i

employee fidelity bond for losses which resulted directly from
one or more dishonest or fraudulent acts of its employees, in
particular, Larry Glad.

The losses include, (i) the loss

sustained as a result of a jury verdict entered against Home on
the 14th day of August, 1984 in the case of Victor W. Armitage,
et al., Plaintiffs v. Home Savings and Loan Association,
Defendant, Civil Action Nos. C82-0670K in the United States
District Court for the District of Utah, Central Division;
(ii) attorneys fees and costs incurred in defending, appealing
and settling the aforesaid action; (iii) prejudgment interest;
and (iv) court costs and attorneys fees incurred in the present
action.

B.

Defendant's Claims:

Defendant claims: (i) the loss sustained by plaintiff is
not covered by the terms and conditions set forth in Aetna's
bond; (ii) the plaintiff has not complied with the condition
precedent to coverage under the bond of supplying defendant
with timely notice of its discovery of employee dishonesty or
fraud; (iii) plaintiffs own mismanagement, misfeasance,
misconduct, negligence and/or failure to follow safe and sound
lending practices directly resulted in plaintiff's losses; (iv)
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plaintiffs discovery in December, 1981, of a fee received by
its employee, Larry Glad, voids coverage under the bond for
loss resulting from dishonest or fraudulent conduct of Larry
Glad; (v) plaintiffs discovery just before or shortly after
hiring Larry Glad of Glad's embezzlement of funds at Sandy
State Bank voids coverage under the bond for any loss resulting
from the fraudulent or dishonest conduct of Larry Glad;
(vi) plaintiff has failed to mitigate its damages;
(vii) plaintiff did not rely upon Larry Glad's knowledge of
Afco's financial circumstances in deciding to loan money either
directly to Afco or indirectly to Afco through second mortgage
loans to Afco investors; (viii) Home's losses in the Armitage
judgment resulted from the nature of the transaction -- a
security —

rather than from any dishonesty or fraud on the

part of Larry Glad; (ix) Home's losses in the Armitage judgment
from the acts or misrepresentations of Home's officers, Board
of Directors, and/or General Counsel which constituted common
law fraud; and (x) Home's losses in the Armitage judgment
resulted from the acts of Home's employees which were not
dishonest or fraudulent as defined by the terms of the bond.
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IV.

{INCONTROVERTED FACTS.

;

!
;|

The following facts are established by admissions in the
pleadings or by stipulations of counsel:

1.

Home is a Utah corporation with its principal place

of business in Salt Lake County, State of Utah.

2.

Aetna is a surety and casualty insurance company

licensed to issue savings and loan blanket bonds in the State
of Utah.

3.

Larry Glad, was an employee of Home Savings & Loan

,ifrom April 30, 1981 until terminated effective December 29,
'j 1981.

J

II
4.

From mid-November 1981 through the first week of

i January 1982, Home made a total of 42 loans to individuals
("Afco investors"), who invested the proceeds in several
inter-related companies ("Afco") controlled by Grant C.
Affleck.

The loans were secured by trust deeds on the

borrowers' homes.
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5.

On November 25 and 30, 1981, Home obtained

[commitments from Rocky Mtn. Federal Savings & Loan of Cheyenne,
.Wyoming, to purchase a total of $775,000 second mortgage loans
made by Home to Afco Investors.

6.

On or about December 20, 1981 it became known to

ithe management of Home that Larry Glad had received a $15,000
[payment from Robert Mitchell.

The $15,000 payment was part of

a $31,000.00 fee received by Robert Mitchell from Afco.

7.

On December 23, 1981, First Federal Savings & Loan

Association of Great Falls, Montana committed to purchase
ninety-five percent (95%) of a $500,000 block of second
mortgage loans made by Home to Afco investors.

8.

On February 26, 1982, First Federal Savings and

Loan purchased $388,399.00 worth of Afco investor second
mortgage loans and it purchased an additional $45,118.00 worth
of Afco investor second mortgage loans on March 3, 1982.

9.

On March 7, 1982, Afco filed for Chapter 11

bankruptcy in the United States Bankruptcy Court for the
District of Utah.
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On March 17, 1982, Rocky Mtn. Federal Savings &

Loan purchased the Afco investor second mortgage loans from
: Home for the amounts of $455,448-00 and $288,386.00,
respectively.

11.

On March 26, 1982, April 7, 1982, and April 29,

{1982, Home was sued by Afco investors

who had taken out second

mortgages with Home and invested the loan proceeds in Afco.

12.

Home Savings repurchased the Afco investor's second

mortgage loans fcom Rocky Mtn. Federal Savings & Loan on April
20, 1982.

13.

Aetna issued to Home on the 14th day of July, 1982

a Savings and Loan Blanket Bond, Standard Form 22, with
coverage made retroactive to June 21, 1982.

The Bond provided

for coverage in a principal amount of up to $1,135,000.00.

14.

The term of the Bond was for three years, i.e.

running through June 20, 1985.

15.

On July 22, 1982 a lawsuit was filed in Federal

Court (Abbott v. Shaffer, C82-0628K) in which several hundred
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borrowers sought relief from 17 different local financial
institutions including Home Savings.

The action was later

severed for trial as to each financial institution.

The

severed portion relating to Home involved 36 husband-and-wife
borrowers and was designated Armitage vs. Home Savings,
(C82-0670K).

16.

On December 9, 1982 and December 21, 1982 Home sent

letters to Aetna to inform Aetna of the pending Armitage v.
Home Savings litigation and other related cases involving the
Afco investor second mortgage loans.

17.

Home Savings repurchased the Afco investor second

mortgage loans from First Federal Savings & Loan Association on
December 30, 1982.

18.

On or about May 6, 1983, Aetna retained the law

firm of Suitter, Axland, Armstrong & Hanson to represent
Aetna's interests with respect to Armitage v. Home Savings.
(Aetna concurs with this paragraph, subject to verification by
Home of the indicated date of retention.)
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19.

On September 30, 1983 Aetna wrote to Home stating

that it elected not to assume defense of the Armitage v. Home
Savings litigation, as was its option under general Agreement C
of the Aetna Bond.

20.

On August 14, 1984 the jury in the Armitage v. Home

Savings trial rendered special verdicts against Home.

!

21.

In August, 1985, and pursuant to Home's request,

Aetna extended coverage under the bond through August 20, 1986

22.

The court entered a final judgment in the Armitage

v. Home Savings case on February 24, 1986-, except for a
judgment for attorneys fees which was rendered on March 21,
1986.

23.

The Armitage judgment rescinded 36 separate loans

with a net principal amount (face value of loans minus direct
benefit to borrowers) of $998,623.00.

This net principal

amount includes $10,000.00 of punitive damages.

24.

The March 21, 1986 judgment for the Armitage

plaintiffs attorneys fees and costs was $381,294.00.

Home

settled this claim for $190,647.00.

(Aetna accepts the

representation of amounts indicated in the paragraph, subject
to reasonable proof and documentation by Home.)

25.

J

Home paid attorneys fees and costs of $336,647.00

to the law firm of Ray, Quinney & Nebeker and $13,573.00 to the

!i law firm of Backman, Clark & Marsh for the primary defense of
I the Armitaqe lawsuit.

In addition, Home paid $45,464.00 to the

'!law firm of Callister, Duncan & Nebeker for the appeal and
'! settlement of the Armitaqe judgment, plus $9,728.00 to
|iIntermountain Court Reporters for the costs of trial
transcripts to support the appeal.

(Aetna accepts the

representation of amounts indicated in this paragraph, subject
to reasonable proof and documentation by Home.)
! V.

CONTESTED ISSUES OF FACT.

The contested issues of fact remaining for determination
are:

1.

Did Larry Glad commit dishonest or fraudulent acts

or omissions relating to the Afco investor loans which ace
covered by the Aetna Bond?
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2.

Did Home Savings* repurchase of the Afco investor

second mortgage loans from Rocky Mtn. Savings & Loan and First
Federal Savings & Loan Association constitute a failure by Home
jto mitigate its damages?

3.

Did Larry Glad cause the Afco investor second

jmortgage loan documents to be backdated before closing so as to
deny to borrowers their three-day right to rescind?

|

4.

Was the loss sustained by plaintiff covered by the

i
!

!

terms and conditions set forth in Aetna's bond?

i
'I
1

5.

Did the plaintiff comply with the condition

precedent to coverage under the bond by supplying defendant

with timely notice of "discovery" as such term is defined in
Rider 6091 of the bond.

6.

Was plaintiff's own mismanagement, misfeasance, or

other negligence and/or failure to follow safe and sound
i lending practices the Gole 3u|JT^eieiiL cause of plaintiff's
losses?
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7.

Did plaintiff discovery just before or shortly

after hiring Larry Glad that he had embezzled funds at Sandy
State Bank?

8.

Did plaintiff rely upon Larry Glad's knowledge of

Afco's financial circumstances in deciding to loan money either
directly to Afco or indirectly to Afco through second mortgage
loans to Afco investors?

9.

Did Home's losses in the Armitage judgment result

from the nature of the transaction —

a security —

rather than

from any dishonesty or fraud on the part of Larry Glad?

10.

Did Home's losses in the Armitage judgment result

from acts or misrepresentations of Home's Board of Directors
and General Counsel which constituted fraud?

12.

Did Home's losses in the Armitage judgment result

from the acts of employees which were not dishonest or
fraudulent as defined by the terms of the bond?

13.

Was Aetna prejudiced by a failure to receive timely

notice of a potential loss covered under the bond?
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14.

Did Larry Glad, or any other Home employee,

manifestly intend to cause Home to lose money by any action or
conduct taken in the course of Home's lending to Afco investors?

VI.

CONTESTED ISSUES OF LAW.

Contested issues of law, in addition to those implicit in
'the foregoing issues of fact, are:

1.

If causation from an act, event or procedure not

covered under the bond is alleged as a defense in an action on
a fidelity bond, must that act, event or procedure be a sole,
independent cause of loss or must the loss only directly result
from the act, event or procedure in order to bar recovery?

2.

Under the bond, must employee dishonesty or fraud

constitute the sole independent cause of the loss in order to
establish coverage?

3.

Under the Aetna bond, is the plaintiff entitled to

attorneys fees and costs incurred in appealing the Armitage
judgment?
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!

4,

Does prejudgment interest, if any, run from the

date of the jury verdicts in Armitage v. Home Savings (August
14, 1984) or from the date of the judgment in Armitage v. Home
Savings (February 24, 1986)?

5.

Under the Aetna bond, is Home entitled to recover

the punitive damages imposed on Home in the Armitage judgment?

6.

Under the Aetna bond, are the attorneys fees

awarded to a party (i.e. the Armitage plaintiffs) who prevails
against the insured a compensable loss?

7.

Are plaintiffs entitled to their attorneys fees and

court costs incurred in the present action?

8.

Is defendant estopped to assert lack of timely

notice as a defense to plaintiffs claim?

9.

Is failure to provide information not requested on

a bond application form a bar to recovery in an action on the
bond?
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10.

Is defendant estopped, by virtue of its failure to

accept Home's tender of the defense in the Armitage litigation,
to challenge the reasonableness of the attorneys fees incurred
by Home in that litigation?

11.

The Court pursuant to a motion filed by the

plaintiff has previously addressed the evidentiary/burden of
proof issue regarding the subject matter of whether or not the
plaintiff must show dishonesty or fraud as defined under the
bond as to each individual Afco investor loan or whether
plaintiff can show a common scheme that permeated the entire
program of loans to borrowers who then invested in Afco.

The

Court reserves determination of such issue until the evidence
has been presented for the purpose of establishing plaintiff's
claim of "permeation".

12.

Did plaintiff's discovery in December, 1981, of a

j fee received by its employee, Larry Glad, void coverage under
the bond for any loss resulting from dishonest or fraudulent
conducted of Larry Glad?

13.

Did plaintiff's discovery just before or shortly

after hiring Larry Glad of Glad's embezzlement of funds at
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Sandy State Bank (assuming the jury answers Contested Issue of
[Fact No. 8 in the affirmative) void coverage under the bond for
any loss resulting from any fraudulent or dishonest conduct of
[Larry Glad. (Plaintiff does not stipulate that this is a
Jcontested issue of law.)

14.

Do forgeries of signatures and alterations to

information contained in loan applications and employer
verifications or directions given to another to engage in such
forgeries, or alterations relative to loans intended to be sold
on the secondary market, constitute dishonesty as covered by
the Bond as a matter of law?

VII.

ISSUES RESERVED FOR COURT:

The parties reserve the following issues for
determination by the court after jury verdicts have been
returned.

1.

Does the Aetna bond's $5,000 per loss deductible

provision apply separately to each Afco investor second
mortgage loan, or just once to the loss sustained by virtue of
the Armitage judgment?
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I
2.

Is the amount of attorneys fees and costs expended

by Home in defense of the Armitage lawsuit reasonable?

VIII. MOTIONS IN LIMINE.

The Court denies plaintiffs first motion in limine.

The

Court finds that the documents identified relative to
plaintiff's first motion are relevant, subject to the condition
that Defendant must show that it would have interceded to halt
the repurchase from First Federal Savings & Loan of Great Falls
on or about December 30, 1982 of approximately $500,000 in Afco
investor second mortgage loans.

In addition, the Court finds

that defendant's assertion of Section 11 of the bond as does
not provide an independent basis for the introduction of
"discovery" evidence.

The Court grants in part and denies in part plaintiff's
second motion in limine.

The Court grants plaintiff's second

motion with respect to evidence offered to show: (1) that
because of inadequate procedures Home failed to discover
dishonest acts of Larry Glad; or (2) that Home's loss resulted
from its negligent supervision of Larry Glad.

The Court denies

plaintiffs' second motion with respect to evidence offered to
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show that procedures in place at Home and/or acts or omissions
of Home's directors, officers or employees, apart from any
dishonesty of Larry Glad, resulted in the loss Home sustained
as a consequence of the Armitage verdict.

IX.

EXHIBITS.

Exhibits have been designated separately by the parties.
The designations are attached hereto as Exhibits "A" and "B."

A.

The parties are to prepare conformed sets of

exhibits, premarked and numbered consecutively, and accepted as
to authenticity and foundation except with regard to those
specifically identified in Exhibit "B."

B.

The parties may, by stipulation, prepare a one (1)

volume binders of copies of selected stipulated exhibits for
use by each of the jurors.

C.

The parties stipulate that the transcripts of

testimony from the Armitage v. Home Savings trial are
admissible for use in this trial under the same standard
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[U.R.Civ.P. 32(a)(3)] which governs admissibility of
jdepositions taken in this case.

IX.

WITNESSES.

Witnesses have been designated separately by counsel.
The designations are attached hereto as Exhibits "C" and "D."
The parties shall prepare written lists of the order in which
they intend to call designated witnesses.

At the close of eac

day of trial, the parties shall designate which witnesses they
expect to call on the following day of trial, and the order in
which they will be called.

XI.

REQUEST FOR INSTRUCTIONS.

Inasmuch as the case is to be tried to a jury, requests
for jury instructions and proposed Special Verdict forms shall
be submitted to the Court by 12:00 noon on November 9, 1987.
However, this shall be without prejudice to modify or augment
such instructions before the close of trial.
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XII.

AMENDMENT TO PLEADINGS.

!

The Court has ordered that defendant shall be allowed to

reassert the Twelfth and Thirteenth Defenses of its Answer.
The Court has also indicated that it will entertain a motion by
either party to amend to add a claim for attorneys fees
incurred in this action.

XIII. DISCOVERY.

1.

Defendant may take the deposition of any employee

of the Utah Department of Financial Institutions who is
designated by the plaintiff as a witness, so long as the
designation, if any, is made by 9:00 a.m. on Tuesday, October
27, 1987.

XIV.

TRIAL SETTING.

This case is set for trial before a jury to commence on
the 27th day of October, 1987 at the hour of 9:00 o'clock 'a.m.
and to continue thereafter as needed on October 28, 29 and 30,
November 3, 4, 5, 6, 9, 10, 12, 13, 17, 18, 19, 20, 23 and 24,
1987.

Trial days shall begin at 9:00 o'clock a.m. and recess

- 20 -

at 12:00 o'clock noon, be reconvened at 1:30 o'clock p.m. and
Irecess at 5:00 o'clock p.m. subject to modification by the
jcourt.

XV.

STATEMENT OF THE CASE.

The parties shall stipulate to a concise statement of the
case to be read to the jury at the commencement of the case.

XVI.

POSSIBILITY OF SETTLEMENT.

Possibility of settlement of this action is considered
poor.

DATED:

October 7 7 , 1987

BY THE COURT:

By

yku^t //.
Michael R. Murphy
District Court Judge

CDN9113H
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The foregoing Proposed Pretrial Order is hereby adopted
this crD^

day of October, 1987.

CALLISTER, DUNCAN & NEBEKER
RICHARD H. NEBEKER
GARY R. HOWE
P. BRYAN FISHBURN
WALLACE R. BENNETT, Of Counsel

By fr /&*f**< „
P. Bryan Fishburn
Gary R. Howe
Attorneys for Plaintiff
RICHARDS, BRANDT, MILLER & NELSON
,1

(n S. D^avies
'Ru"ssell C. Fericks
Michael A. Peterson
Attorneys for Defendant
THE AETNA CASUALTY AND SURETY
COMPANY

By
CDN9113H
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EXHIBIT "A"

CALLISTER, DUNCAN & NEBEKER
RICHARD H. NEBEKER (A2369)
GARY R. HOWE (A1552)
P. BRYAN FISHBURN (A4572)
WALLACE R. BENNETT, of Counsel (A0286)
Suite 800 - Kennecott Building
Salt Lake City, Utah 84133
Telephone: (801) 530-7300
Attorneys for Plaintiff
Home Savings and Loan Association
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
11

STATE OF UTAH

II

* * * * * * *

HOME SAVINGS AND LOAN
ASSOCIATION, a Utah
corporation,

APPENDIX OF PROPOSED TRIAL
EXHIBITS SUBMITTED BY
PLAINTIFF

Plaintiff,
vs.

Civil No- C36-2257

THE AETNA CASUALTY AND
SURETY COMPANY,

Judge Michael R. Murphy

Defendant.
* * * * * *
li

Plaintiff hereby submits the following exhibits for review
by the Court.

Said documents are submitted as proposed

exhibits which plaintiff anticipates may be used to present its
case at trial.

Exhibit No. 1

Letter to Robert w. Mitchell from Grant C.
Affleck dated November 9, 1981 (Depo Ex. No
1)

Exhibit No. 2

Letter to Home Savings from Grant C. Affleck
dated November 9, 1981 (Depo Ex. No. 2)

Exhibit No. 3

Handwritten notes re: $100,000 loan to Afco
and Afco 2nd mortgages (Depo Ex. No. 4)

Exhibit No. 4

Letter to Larry Glad from Grant C. Affleck
daced November 2, 1981 (Depo Ex. No. 5)

Exhibit No. 5

Letter to Larry Glad from Grant C. Affleck
dated November 2, 1981 (Depo Ex. No. 6)

Exhibit No. 6

Letter to Larry Glad from Grant C. Affleck
dated November 5, 1981 (Depo Ex. No. 7)

Exhibit No. 7

Letter to Afco Enterprises dated November
10, 1981 and signed by Home-Savings and
Affleck for Afco Ent. (Depo. Ex. No. 8)

Exhibit No. 8

Letter to Afco Ent. from Home Savings dated
November 10, 1981 (Depo. Ex. No. 9)
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Exhibit No. 9

Letter to Afco Ent. from Home Savings dated
November 10, 1981 and signed by Grant
Affleck (Depo. Ex. No. 10)

Exhibit No. 10

Letter to Afco Ent. from Home Savings dated
November 10, 1981 and signed by Grant
Affleck (Depo Ex, No. 11)

Exhibit No. 11

Trust Deed Note for $100,000 to Home Savings
from Afco (Depo Ex. No. 16)

Exhibit No. 12

Settlement Statement to Home Savings from
Afco (Dep. Ex. No. 17)

Exhibit No. 13

Disclosure Statement - Federal Truth in
Lending Regulation Z for $100,000 loan to
Afco (Depo. Ex. No. 18)

Exhibit No. 14

Deed of Trust for $100,000 loan to Afco
(Depo. Ex. No. 19)

Exhibit No. 15

Home Savings' Board of Directors Minutes for
meeting of December 16, 1981 (Depo. Ex. No.
21)
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Exhibit No, 16

Home Savings' Lending Practices and
Procedures dated September 30, 1979 (Depo.
Ex. No. 23)

Exhibit No. 17

Handwritten notes re: Afco Loan Committment
(Depo. Ex. No. 25)

Exhibit No. 18

Home Saving€

Employee Salary Approval Form

for Larry Glad (Depo. Ex. No. 29)

Exhibit No. 19

Home Savings' Confidential Employment
Application for Larry Glad (Depo. Ex. No. 30)

Exhibit No. 20

Separation Notice and W-4 Form for Larry
Glad (Depo. Ex. No. 32)

Exhibit No. 21

Letter to Howard, Fred and Bill from Larry
Glad (Depo. Ex. No. 36)

Exhibit No- 22

Handwritten letter to Fred Smolka from Larry
Glad dated December 21, 1981 (Depo. Ex. No.
37)
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Exhibit No. 23

Letter to Senior Loan Committee of Home
Savings from Larry Glad dated November 5,
1981 (Depo. Ex. No. 38)

Exhibit No. 24

Home Savings' Board of Directors Minutes for
meeting of November 18, 1981 (Depo. Ex. No.
39}

Exhibit No. 25

List of Secondary Mortgage Market (Depo. Ex.
No. 40)

Exhibit No. -26

Letter to Larry Byrne of Rocky Mountain from
Home Savings dated November 25, 1981 (Depo.
Ex. No. 41)

Exhibit No. 27

Letter to Larry Byrne of Rocky Mountain from
Home Savings dated November 30, 1981 (Depo.
Ex. No. 42)

Exhibit No. 28

Telex to Fred Smolka from Larry Byrne dated
November 30, 1981 (Depo. Ex. No. 43)

Exhibit No. 29

Letter to Jir. Means from Home Savings dated
December 8, 1981 (Depo. Ex. No. 44)
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Exhibit No. 30

Letter to Bill Cox from D. C. Reilly
Associates dated December 23, 1981 (Depo.
Ex. No. 45)

Exhibit No. 31

Letter to Jack Bulen of First Federal from
D. C. Reilly Associates dated December 23,
1981 (Depo. Ex. No. 46)

Exhibit No. 32

Letter to Jim Means of First Federal from
Home Savings dated January 15, 1982 (Depo.
Ex. No. 48)

Exhibit No. 33

Letter to First Federal from Home Savings
dated January 28, 1982 (Depo. Ex. No. 49)

Exhibit No. 34

Letter to Jim Means of First Federal from
Fred Smolka dated February 2, 1982 (Depo.
Ex* No. 50)

Exhibit No. 35

Letter to Howard Bradshaw from Jim Means of
First Federal dated February 3, 1982 (Depo.
Ex. No. 51)
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Exhibit No. 36

Letter to First Federal from Fred Smolka
dated February 26, 1982 (Depo. Ex. No. 52)

Exhibit No. 37

Letter to First Federal from Howard Bradshaw
dated April 7, 1982 (Depo. Ex. No. 53)

Exhibit No. 38

Letter to Howard Bradshaw from Jim Means
dated June 14, 1982 re: Second Mortgage
Loans for Richard Clifford and Kathleen
Holman (Depo. Ex. No. 54)

Exhibit No. 39

Letter to Jim Means of First Federal from
Home Savings dated July 1, 1982 (Depo. Ex.
No. 56)

Exhibit No. 40

Letter to First Federal from Fred Smolka
dated September 27, 1982 (Depo. Ex. No. 57)

Exhibit Ho. 41

Letter to Fred Smolka from First Federal
dated October 8, 1982 re: Second Mortgage
Participation (Depo. Ex. No. 58)
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Exhibit No. 42

Letter to John Bulen of First Federal from
Howard Bradshaw dated October 22, 1932 re:
Second Mortgage Participation (Depo. Ex. No*
59)

Exhibit No. 43

Letter to Howard Bradshaw from John Bulen of
First Federal dated November 5, 1982 re:
Second Mortgage Participation (Depo. Ex. No.
60)

Exhibit No. 44

Letter to Home Savings from First Federal's
attorneys dated December 16, 1982 re: Second
Mortgage Participation (Depo. Ex. No. 61)

Exhibit No. 45

Letter to John Bulen of First Federal from
Fred Smolka dated January 4, 1983 (Depo. Ex,
No. 62)

Exhibit No. 4 6

Handwritten list of First Federal's Buy Back
of Participation Loans (Depo. Ex. No. 53)

Exhibit No. 47

List of Home Savings* Afco Investor Loans
(Dep:. Ex. No. 82)
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Exhibit No. 48

List of Funds Endorsed to Home Savings by
borrowers of Afco (Depo. Ex. No. 83)

[ Exhibit No. 49
jj

List of Contested Loans to Afco-Related
Customers (Depo. Ex. No. 85)

j| Exhibit No. 50

Letter to Home Savings from Victor Armitage

ji

acknowledging responsibility to repay loan

|

("Wally Woodbury" letter) (Depo. Ex. No. 89)

I;
i•

Jj Exhibit No. 51
J|

Letter to Home Savings from Shirl Ferre
acknowledging responsibility to repay loan
(-Wally Woodbury- letter) (Depo. Ex. No. 90)

j|
i Exhibit No. 52
!!
1

j

Home Savings* Board of Directors Minutes for
meeting of March 17, 1982 (Depo. Ex. No. Ill)

I
i|

It
:

Exhibit No. 53

j." Exhibit No. 54

Aetna Bond (Depo. Ex. No. 116)
Letter to Don Bradshaw from Thomas Quinn
dated December 9, 1982 (Depo. Ex. No. 119)

Exhibit No. 55

Letter to Don Bradshaw from David Boyce
dated December 21, 1982 (Depo. Ex. No. 120)
• 9 -

I Exhibit No. 56

Letter to Aetna from Don Bradshaw dated

!

December 17, 1982 re: possible loss (Depo.

J

Ex. No. 121)

Exhibit No. 57

Various Home Savings* Loan Summaries (Depo.
Ex. No. 124)

. Exhibit No. 58
•
ii

j

Letter to Aetna from Don Bradshaw dated
December 27, 1982 re: possible bond claim
(Depo. Ex. No. 129)

. i
t *

{Exhibit No. 59

Aetna's Action Request Form (Depo. Ex. No.
130)

i
i

li
M Exhibit No. 60

Aetna's claim form (Depo« Ex. No. 131)

U

•i
[}Exhibit No* 61

Letter to Howard Bradshaw from Aetna dated

ii
February 1, 1983 re: notice of claim (Depo.
Ex. No. 132)
ii
: i

Exhibit No* 62

Aetna Interoffice Memo to Gary Stephen from
Jane Kelly dated March 1, 1983 re: Home
Savings1 claim (Depo. Ex. No. 133)

»

ii
I
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Exhibit No. 63

Letter to Aetna from Suitter, Axland dated
May 6, 1983 re: Home Savings* claim (Depo.
Ex. No. 134)

Exhibit No. 64

Letter to Aetna from Suitter, Axland dated
May 18, 1983 re: Home Savings* claim (DepoEx. No. 135)

Exhibit No. 65

Letter to Nancy Holt of Aetna from Suitter,
Axland dated August 5, 1983 re: Home
Savings* claim (Depo. Ex. No. 136)

Exhibit No. 66

Letter to Howard Bradshaw from Aetna dated
July 28, 1983 re: investigation (Depo. Ex.
No. 137)

Exhibit No. 67

Letter to Jane Kelly of Aetna fr om buitt6r<
Axland dated August 15, 1983 re: analysis of
Home Saving's claim (Depo. Ex. No. 138)

Exhibit No. 68

Letter to Nancy Walker of Aetna from
Suitter, Axland dated September 9, 1933
(Depo. Ex. No. 139)
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Exhibit No. 69

Letter to Howard Bradshaw from Nancy walker
of Aetna dated September 30, 1983 (Depo. Ex.
No. 140)

Exhibit No. 70

Letter to Suitter, Axland from Nancy Walker
of Aetna dated October 4, 1983 (Depo. Ex.
No. 141)

Exhibit No. 71

Letter to Nancy Walker of Aetna from
Suitter, Axland dated December 1, 1933
(Depo. Ex. No. 142)

Exhibit No. 72

Letter to Aetna from Suitter, Axland dated
January 26, 1984 (Depo. Ex. No. 143)

Exhibit No. 73

Letter to Nancy Walker of Aetna from
Suitter, Axland dated October 13, 1983
(Depo. Ex. No. 144)

Exhibit No. 74

List of loans generated by Larry Glad for
which Home Savings paid commissions

Exhibit No. 75

Ledger sheet of commission payments to Larry
Glad
- 12 -

Exhibit No. 76

Home Savings' personnel record on Larry Glad

Exhibit No. 77

Handwritten'note to Fred Smolka from Larry
Glad

Exhibit No. 78

Obituary of Larry Glad in the Salt Lake
Tribune dated March 4, 1983

Exhibit No. 79

Check from Home Savings to Bob Mitchell for
$31,000.00

Exhibit No. 80

Letter to Home Savings' Board of Directors
from Peat, Marwick, Mitchell & Co. dated
March 8, 1983

Exhibit No. 81

Letter to Home Savings1 Board of Directors
from Peat, Marwick, Mitchell & Co. dated
March 12, 1983

Exhibit No. 82

Home Savings* Board of Directors' Minutes
from the meeting of March 17, 1982

Exhibit No. 33

Home Savings and Loan Organizational Cnart
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Exhibit No. 84

Home Savings and Loan Organizational Chart

Exhibit No. 85

Home Savings1 letter to their stockholders
dated August 20, 1984 re: result of jury
decision

Exhibit No. 86

List of loans sold to Rocky Mountain Fede.ral
Savings, Type 23

Exhibit No. 87

List of loans sold to Rocky Mountain Federal
Savings, Type 24

Exhibit No. 88

Home Savings loan documentation for Afco
investor Chandler

Exhibit No. 89

Home Savings loan documentation; for Afco
investor Cullimore

Exhibit No. 90

Home Savings loan documentation for Afco
investor Drummond

Exhibit No. 91

Home Savings loan documentation for Afco
investor Orrin Faye Farnsworth
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Exhibit No. 92

Home Savings loan documentation for Afco
investor Orrin T. Farnsworth

Exhibit No. 93

Home Savings loan documentation for Afco
investor Gleed

Exhibit No* 94

Home Savings loan documentation for Afco
investor pehrson

Exhibit No. 95

Home Savings loan documentation for Afco
investor Penrod

Exhibit No. 96

Home Savings loan documentation for Afco
investor Phippen

Exhibit No. 97

Home Savings loan documentation for Afco
investor Pratt

Exhibit No. 93

Home Savings loan documentation for Afco
investor Reese

Exhibit No. 99

Home Savings loan documentation for Afco
investor Richards
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Exhibit No. 100

Home Savings loan documentation for Afco
investor Rosenlof

Exhibit No. 1Q1

Home Savings loan documentation for Afco
investor Witt

Exhibit No. 102

Jury Instructions in the Armitage v. Home
Savings matter

Exhibit No. 103

Jury Verdict in Armitage v. Home

Savings

dated August 14, 1984

Exhibit No. 104

Judgment on Special Verdicts in Trial with
Home Savings and Loan, dated February 24,
1986

Exhibit No. 105

Judgment in the Consolidated Civil Actions,
dated March 21, 1986

Exhibit No. 106

Settlement Agreement and Mutual Release of
All Claim in the Armitage appeal
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Exhibit No. 107

Memo to the Home Savings Senior Loan
Committee from Larry Glad dated November 5,
1981

Exhibit No. 108

Aetna New Fidelity Report on Home Savings

Exhibit No. 109

Handwritten memo from Don Bradshaw to Tom
Carpenter of Aetna re: order form

Exhibit No. 110

The Fire Casualty & Surety Bulletins

Exhibit No. Ill

Letter to John Bulen of First Federal from
Home Savings dated December 7, 1982 re:
Second Mortgage Participation

Exhibit No. 112

Checks, invoices and letter to Home Savings
re: payment of attorneys' fees on the
Armitage trial and the appeal

Exhibit No. 113

Handwritten list of Home Savings re: Afco
Settlement Clearing Account
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DATED:

I•I

riL.

October I T , 1987.

CALLISTER, DUNCAN & NEBEKER

|!

I!
II

By: \SL

Gary R. Howe
P. Bryan Erishfaurn
Attorneys for Home Savings

11

,»

i«

CDN1838F

- 18 -

CERTIFICATE OF HAND DELIVERY

I hereby certify that a true and correct copy of the
foregoing APPENDIX OF PROPOSED TRIAL EXHIBITS SUBMITTED BY
PLAINTIFF was hand delivered this

)*f

day of October, 1987,

to the following:

Russ Fericks
RICHARD, BRANDT, MILLER & NELSON
50 South Main Street, Suite 700
Salt Lake City, Utah 84144

0

EXHIBIT "B" TO PRE-TRIAL ORDER
Defendant hereby designates those documents which it
may submit as exhibits at trial.
1.

All Deposition Exhibits received to date in

this action, marked as Trial Exhibits 1 through 144.
2.

Afco investor loan file documents, marked

as Trial Exhibits 145 through 180.
3.

All documents produced by the Federal Home

Loan Bank Board on July 17, 1987, pursuant to defendant's
request, marked as Trial Exhibits 181 through 191.
4.

All documents produced by the Utah Department

of Financial Institutions on October 22, 1987, pursuant to
defendant's subpoena and plaintiff's consent, marked as Trial
Exhibits 192 through
5.

t.

All documents produced by plaintiff pursuant

to Defendant's various Requests for Production of Documents,
marked as Trial Exhibits

through

.

Plaintiff and defendant have stipulated as to
authenticity and foundation for all of the above-referenced
documents with the exception of the following Trial Exhibits:
1, 2, 5, 6, 7, 13, 14, 15, 16, 17, 18, 27, 28, 38, 47, 55, 65,
67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 84, 86, 87, and
92.

Both parties are entitled to submit those documents

subject to proper authentication and foundation being
established during or before trial.

In addition, defendant

will submit a number of demonstrative exhibits to assist the

Court and jury in organizing the factual information relating
to investor loans and the loan processing and closing
procedures at Home Savings & Loan.
HOME/EX.B/RCF
jml02487
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EXHIBIT M C M TO PRE-TRIAL ORDER

The plaintiff will call the following witnesses in the
order designated to the extent reasonably practical:

Name and Address
and Telephone Number

General Nature of Testimony

1.

Mr. Smoka will testify
regarding all aspects of
the Home Savings-AFCO
involvement and in
particular the role of
Larry Glad therein.

Fred A. Smoka
Home Savings & Loan
130 East 3300 South
Salt Lake City, Utah 84115

2. Valerie Costa Parker
4253 West Yorkshire Circle
South Jordan, Utah 84120

3. Steve Casull
2459 Cardinal Way
Salt Lake City, Utah 84106
943-2843
350-6406 (work)

Elaine Reese
7897 South 2940 West
West Jordan, Utah

Mrs. Parker will testify
as an employee of AFCO
pertaining to her involvement with the AFCO investor
loans, and in particular
the modification and
alteration of the home
loan documentation
In November 1981 through
January 1982 Steve Casull
was a runner with AFCO.
Casull will testify as to
his activities and his
personal knowledge that
employer verifications and
other documents were
altered by Valerie Parker
at Larry Glad's direction
Ms. Reese will testify
as an employee of Home
Savings regarding her role
in the AFCO investor loans
and in particular the
closing of said loans.

6.

Cindy Mitchell
Lawson Construction
583 West 3560 South #7
Salt Lake City, Utah
262-7719

Ms. Mitchell will testify
as an employee of AFCO
about her involvement in
the initial stages of the
Home Savings-AFCO
relationship, and in
particular, conversations
and instructions from
Grant C. Afleck, Larry
Glad, and Robert Mitchell;
and her personal
involvement in the
alteration and
modification of loan
documents•

William Cox
Mountainwest Savings
40 East South Temple

Mr. Cox will testify as to
the operation of the real
estate mortgage department

Salt Lake City,

7,

Utah

of Home Savings,

his

532-4848

association with Larry
Glad, his part in the
decision to loan $100,000
to AFCO and to loan money
to borrowers who wished to
invest in AFCO, the
processing and closing of
said loans, and his
learning that Glad had
accepted $15,000 from Bob
Mitchell for his handling
of the AFCO loan

Laura Timm
Home Savings & Loan
130 East 3300 South
Salt Lake City, Utah 84115

Laura Timm is a former
as well as current,
Home Savings employee.
Timm will testify as to
her working relationship
with Larry Glad, both at
Home Savings and, before
that, at Miller & Viehle.
Timm will testify as to
her knowledge that
applications of the second
mortgage borrowers were
being altered and Larry
Glad's drug use.
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8.

Sue Pewtress
Box 1482
Aspen, Colorado
303-923-4812 (home)
303-925-6117 (work)

Pewtress was a teller.
Pewtress will testify
concerning Glad's cocaine
use; closing of the AFCO
loans; and acts of Glad
she regarded as dishonest.

9.

Chris Woolf
5538 Brookridge Drive Apt. 18-M
Murray, Utah 84107

Woolf was Larry Glad's
wife. She will testify
concerning the problems he
encountered and changes in
behavior for the time
period 1981-82. She will
also testify regarding his
solicitation and handling
of the AFCO loans.

10. Karen Iverson
1850 South 300 East
Ivy Court Place #1
Basement S.E. Unit
Salt Lake City, Utah

Discussions with Robert
Mitchell re: Larry Glad

11. Dr. Gary Q. Jorgenson
1979 Tartan
Salt Lake City, Utah
581-1909

Dr. Jorgenson will
testify as an expert
in the field of drug
and alcohol abuse and
rehabilitation, and in
particular, the behavior
modification attendant to
cocaine addiction.

12. Merrill Norman
Peat, Marwick & Main
60 East South Temple
Salt Lake City, Utah
328-3000

Mr. Norman will testify
regarding his findings
adduced as accountant for
the trustee in the AFCO
bankruptcy matter,
including the insolvency
of AFCO and the nature of
the fraudulent scheme
pursued by AFCO.

13. 0. Stanley and Kerry Cullimore
3720 S.W. Marshall Place
Pendleton, Oregon 97801
(503) 278-2267
- 3 -

Events and manner of
closing the loans

14. Jerome Chandler
3862 Bingham Creek Road
West Jordan, Utah 84084
561-3846

Events and manner of
closing the loans

15. Orrin T. and Judy T. Famsworth
9514 So. David St.
Salt Lake City
566-9578 (?)

Events and manner of
closing the loans

16. Orrin Faye and Vea B. Famsworth
1554 East 3045 South
Salt Lake City, Utah
467-9767

Events and manner of
closing the loans

17. Virgil W. Gleed
581 Isgreen Circle
Tooele, Utah 84074
882-4714

Events and manner of
closing the loans

18. Joye Pratt
221 South 1st West
Tooele, Utah 84074
882-0067

Events and manner of
closing the loans

19. R. Fred Pehrson and Gayle Pehrson
1420 East 9300 South
Sandy, Utah 84092
571-3609
539-8559 (husband's work)

Events and manner of
closing the loans

20. Donald J. and Shirley Penrod
576 North 100 East
Brigham City, Utah 84302
723-2163

Events and manner of
closing the loans

21. Arthur E. and Mary Lou Phippen
95 Poplar Drive
Brigham City, Utah 84302
723-6238

Events and manner of
closing the loans

22. LeRoy and Kristene Reese
858 South 300 West
Brigham City, Utah 84302
Disconnected number
No listing with information
- 4 -

Events and manner of
closing the loans

23. Dennis Rosenlof
5324 Trident Circle
Kearns, Utah 84118
969-4593

Events and manner of
closing the loans

24. Francis Witt
807 Linden Drive
Brigham City, Utah 84302
723-6242

Events and manner of
closing the loans

25. Marvin P. and Betty L. Dnumnond
121 West 4773 South
Ogden, Utah 84403

Events and manner of
closing the loans

26. Kenneth D. and Doris B. Richards
4758 West 4290 South
West Valley City, Utah 84120
968-6757

Events and manner of
closing the loans

27. Don Bradshaw
American States Insurance Corp.
450 South 900 East, Suite 200
Salt Lake City, Utah 84102

Mr. Bradshaw will testify
as to why Home switched
its bond coverage from
F & D of Maryland to Aetna.

28. Robert W. Mitchell
c/o Iveil Construction
4740 South 200 West
Salt Lake City, Utah

Mitchell will testify as to
his role vis-a-vis AFCO,
Grant Affleck, and Larry
Glad

29. Gary Weston
36 South State #1100
Salt Lake City, Utah

Attorney for Armitage
Plaintiffs. Will testify
regarding preparation and
prosecution of the Armitage
v. Home Savings litigation.

30. Grant C. Afleck
Larry Glad

From Answers to
Interrogatories and
Depositions

31. LeRoy Axland
175 South West Temple #700
Salt Lake City, Utah 84101
532-7300

Mr. Axland will testify to
the involvement of the law
firm of Suitter, Axland,
Armstrong & Hanson

In addition to the above-enumerated witnesses, the plaintiff may call,
as rebuttal witnesses, the following:
1.

Howard C. Bradshaw
Home Savings & Loan
130 East 3300 South
Salt Lake City, Utah 84115

2.

Wallace R. Woodbury
Home Savings & Loan
130 East 3300 South
Salt Lake City, Utah 84115

3.

Franklin D. Richards, Jr.
Home Savings & Loan
130 East 3300 South
Salt Lake City, Utah 84115

4.

David K. Richards
Home Savings & Loan
130 East 3300 South
Salt Lake City, Utah 84115

5.

Orrin R. Woodbury
Home Savings & Loan
130 East 3300 South
Salt Lake City, Utah 84115

6.

Don Bradshaw
American Insurance & Investment Corp.
450 South 900 East, Suite 200
Salt Lake City, Utah 84102

7.

Nancy Walker

8.

Robert W. Mitchell
(address unknown)

9.

Brian 0. Casper
(fact and expert witness)

10. A designated expert witness

CDN/9247H
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As yet undesignated
witness from the savings
and loan industry.

EXHIBIT

w

Dff TO PRE-TRIAL ORDER

The defendant will call the following witnesses in the
order designated to the extent reasonably practical:
NAME

NATURE OF TESTIMONY

1. Frank Stuart
455 South 300 East #200
Salt Lake City, UT 84111
531-6222

Ray Westergard
GRANT THORNTON
170 South Main #1000
Salt Lake City, UT 84101
531-6888

Mr. Stuart will testify as to the
insolvency evaluation of the Afco
businesses in 1981 and 1982, as
well as general considerations of
good loan practice and loan
underwriting«
Mr. Westergard will testify as to
the content *md adequacy of Afco
financial statements and other
information on Afco, as well as
evaluating the nature of the Afco
investment proposal.

3. Elaine Weis
7420 Eastbourne Circle
Salt Lake City, UT 84121
943-3141

Ms. Weis will testify as to both
regulatory and industry standards
pertaining to proper practices and
procedures in the savings and loan
industry. Ms. Weis will also
testify as to the content and
nature of audits and examinations
performed on Home Savings.

4. Victor and Marilyn Armitage
206 Crest Circle
Tooele, UT
882-7961

Victor and Marilyn Armitage will
testify as to the events and
manner of closing the loans.

5. Quinn and Sarah Beckstead
4769 West 5100 South
Hooper, UT
773-4037

Quinn and Sarah Beckstead will
testify as to the events and
manner of closing the loans.

6. Richard and Marilyn Devey
1055 North 20 East
American Fork, UT
753-3043

Richard and Marilyn Devey will
testify as to the events and
manner of closing the loans.

7. Marvin and Betty Drummond
121 West 4773 South
Ogden, UT

Marvin and Betty Drummond will
testify as to the events and
manner of closing the loans.

8. James and Kathleen Miller
11531 South 2700 West
South Jordan, UT
254-4833

James and Kathleen Miller will
testify as to the events and
manner of closing the loans.

Steve and Margo Scoville
1585 West 12950 South
Riverton, UT
254-1259

Steve and Margo Scoville will
testify as to the events and
manner of closing the loans.

Doug McEachren
TOUCHE ROSS
1000 Wilshire Boulevard
Los Angeles, CA 90017
(213) 688-0800

Mr. McEachren will testify as to
proper practices and procedures in
the operation of a residential
real estate mortgage department
for a savings and loan
institution. He will also testify
as to investor loan files and
other documents reflecting safe
and sound lending practices and
procedures.

George J. Throckmorton
5189 Espadrille Drive
Salt Lake City, UT 84118

Mr. Throckmorton will testify as
to authenticity of signatures and
comparison of handwriting by Glad,
Smolka, Cox, Kosta, et al.

Merrill Hanson
BOYACK & HANSON
420 East South Temple #350
Salt Lake City, UT 84111
484-3017

Mr. Hanson will testify as an
attorney who advised several
people not to invest in Afco
after a review of the investment
proposal and investigation of
Afco's background.

Orville Sadler
Address unknown at
present time.

Mr. Sadler rejected the Afco
investment offer on advice of
counsel•

Douglas Hunter
Address unknown at
present time

Mr. Hunter rejected the Afco
investment proposal on the advice
of counsel and will also testify
as to his experience with a second
mortgage loan that he did take out
with Home Savings that was not
related to the Afco investments.

Ron Carnego
Address is unknown
at this time.

Mr. Carnego will testify as to
his interaction with Larry Glad
while at Sandy State Bank, as well
as subsequent conversations with
Bill Cox.

Clea Rasmussen
Address is unknown
at this time.

Ms. Rasmussen will testify as to
her interaction with Larry Glad
while at Sandy State Bank, as well
as subsequent conversations with
Bill Cox.
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17. Jay Tugaw
BAGLEY & MOUSER
10 West 1st South, #710
Salt Lake City, UT 84101
533-8000

Mr. Tugaw will testify as to a
fee he paid Larry Glad in August
1981 with the approval of Bill
Cox.

18. Mary Scott
Mountain America
161 East 200 South
Salt Lake City, UT
530-7130

Ms. Scott will testify as to
normal employment circumstances at
Home Savings from her perspective
as a loan processor.

84111

19. Gerald Holyoke
Address is unknown
at this time.

Mr. Holyoke will testify as to
his experience and interaction
with Grant Affleck as well as
proper lending practices and
procedures.

20. Terry Walker
Address is unknown
at this time.

Mr. Walker will testify as to
proper practices and procedures in
a savings and loan institution.

21. Larry Byrne
GREAT WESTERN SAVINGS
& LOAN ASSOCIATION
Pasadena, CA
(818) 717-7228

Mr. Byrne will testify as to his
interaction with the management of
Home Savings in the sale and
repurchase of second mortgage
loans by Home Savings to Rocky
Mountain Federal Savings and Loan.

22. Robert Ulz
AETNA LIFE & CASUALTY
151 Farmington Avenue
Hartford, CT 06156

Mr. Ulz will testify as to the
meaning and intended coverage of
Savings and Loan Blanket Bond,
Standard Form No. 22.

By including the forgoing summary of testimony, defendant
does not mean or intend to restrict the scope of any witnesses1
testimony more narrowly than allowed by the Rules of Evidence.

In

addition, defendant has previously designated certain witnesses who
it now intends to hold in reserve for two reasons.

First, recent

decisions by the Court regarding evidentiary matters raised in
motions in limine may abbreviate or even eliminate some of the
previously anticipated evidence.

Secondly, both evidentiary and

factual developments at trial may necessitate calling additional
witnesses who have previously been identified in answers to
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interrogatories as veil as formal designations to the Court.
individual are as follows:

Those

Robert Homer, Jim Croft, Frank

Pasarelli, Gerald Hunter, Don Bradshaw, Bill Marshall, John
Morris, Gary Cox, Robert Greenwood, and Harold Turley.
Defendant expressly reserves its right to call any witness
previously designated by the plaintiff, but whom the plaintiff does
not call in the presentation of its case at chief.

Defendant also

reserves the right to call Aetna representatives Marv Smith and/or
Russell Lunceford if necessary to supplement testimony of Robert
Ulz regarding the application coverage, and intended meaning of
the Aetna bond.
Defendant has arranged for the reading of Larry Glad and
Grant Affleck deposition transcripts and interrogatory answers by
Michael P. Zaccheo and George T. Naegle, respectively.

These

readers are available to plaintiff's counsel for preparation and
rehearsal prior to presentation by either party of the read
materials.

HOME/DW/RCF
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Tab 8

JURY INSTRUCTION NO. X

Aetna has asserted that Home Savings1 own
mismanagement, misfeasance or other negligence and/or failure
to follow safe and sound lending practices was the cause of the
losses incurred by Home Savings.

If you find that the losses

sustained by Home Savings were solely-and-proximately caused by
Home Savings9 own mismanagement, misfeasance or other
negligence and/or failure to follow safe and sound lending
practices, then you must find there is no coverage for Home
Savings under the bond.

J25/GARYW

JURY INSTRUCTION NO. *&

The law does not necessarily recognize only one cause
of an injury, consisting of only one factor, one act, or the
conduct of only one person.

To the contrary, the acts and

omissions of two or more persons may work concurrently as the
efficient cause of an event or loss, and in such a case, each
of the participating acts or omissions is regarded in the law
as a cause.
In this case, the bond allows coverage only if Home
Savings1 loss directly resulted from the dishonest or
fraudulent acts, if any, of Larry Glad.

A direct result

requires a connected sequence between any act of Larry Glad and
the loss that ultimately -occurred*

If you find -that a primary

contributing cause to the Home's loss was the failure of the
officers and directors of Home Savings to require compliance
with appropriate lending practices and procedures, and that
such failure was the primary cause of its loss, then the loss
was not the direct result of dishonest or fraudulent acts, if
any.

Tab 9

,-'...•:• ' van

By

/' MjL^-J***(Skz2.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

HOME SAVINGS AND LOAN,
a Utah corporation,

INSTRUCTIONS TO THE JURY
CIVIL NO. C-86-2257

Plaintiff,
vs.
THE AETNA CASUALTY AND
SURETY COMPANY,
Defendant.

Ladies and Gentlemen of the Jury:

(See Instructions No. 1 to No

._2£i£

INSTRUCTION NO.

^ J

Under the terms of the Aetna Bond, Aetna agreed to
indemnify Home against "loss sustained by the Insured at any
time but discovered during the Bond period. . . "

As a matter of law, I rule that the loss sustained
by Home Savings as a consequence of the verdict and judgment in
the Armitaqe case was both sustained and discovered during the
period the Aetna Bond was in effect.

INSTRUCTION NO.

Plaintiff Home

Savings claims that defendant, The Aetna

Casualty and Surety Company, should indemnify Home Savings under
Aetna's Bond for losses which resulted directly from one or more
dishonest or fraudulent acts of its employees, in particular,
Larry Glad.

Home Savings claims that losses covered by the Bond

include the losses it sustained as a result of a jury verdict
entered on August 14, 1984 in Armitaae v. Home Savings and Loan
Association, in which loans and trust deeds of 36 husband and
wife borrowers were declared to be void and unenforceable.
Defendant

Aetna

claims

that

Home

Savings1

loss

is not

covered under the terms of the bond, because none of Larry Glad's
acts were dishonest or fraudulent with regard to the Afco second
mortgage loans.

In addition, Aetna claims Larry Glad had no

manifest intent to cause Home Savings a loss, and none of the
losses on the specific loans directly resulted from dishonest or
fraudulent acts, if any, of Larry Glad.

Aetna also claims that

Home Savings failed to provide information that it was required
to provide to Aetna in the loan application process, and that the
independent

acts

and

decisions

of

Home

Savings'

constituted the cause of Home Savings' loss.

management

Finally, Aetna

claims that if Larry Glad did act dishonestly toward Home Savings
with regard to the Afco investor loans, and if Larry Glad did so
with the manifest intent to cause Home Savings and Loan a loss,
then the fraudulent or reckless conduct of Home regarding such
dishonesty is the superseding cause of its loss .

INSTRUCTION NO.

Home has the burden to prove that the loss it sustained
resulted directly from one or more dishonest acts of one of its
employees.
Home

If you find by a preponderance of the evidence that

Savings1

loss

resulted

directly

from

the

dishonest

or

fraudulent acts of Larry Glad, if any, then you should find that
Home Savings has satisfied its burden of proof on this issue.
If you find that Home Savings1 loss did not result directly
from the dishonest or fraudulent acts of Larry Glad, if any, then
Home Savings has not satisfied its burden of proof.

INSTRUCTION NO,

The Aetna Bond indemnifies Home Savings for loss
resulting directly from one or more dishonest acts of an
employee, committed anywhere and whether committed alone or in
collusion with others . • . "

The Bond defines dishonest or fraudulent acts of an
Employee as follows:

-Dishonest or fraudulent acts as used in this
Insuring Agreement shall mean only dishonest or
fraudulent acts committed by sanh Employee with the
manifest intent:
(a)

to cause the Insured to sustain such loss; and

(b)

to obtain financial benefit for the Employee,
or for any other person or organization
intended by the employee to receive such
benefit, other than salaries, commissions,
fees, bonuses, promotions, awards, profit
sharing, pensions or other employee benefits
earned in the normal course of employment."

INSTRUCTION NO.

*

You are instructed that an employee is charged with knowing
the natural consequences of his or her acts.

INSTRUCTION NO,

^^

The law does not necessarily recognize only one cause of a
loss, consisting of only one factor, one act, or the conduct of
only one person.

To the contrary, the acts and omissions of two

or more persons may work concurrently as the efficient cause of
an event or loss, and in such a case, each of the participating
acts or omissions is regarded in the law as a cause.
In this case, the bond allows coverage only if Home Savings'
loss directly resulted from the dishonest or fraudulent acts, if
any,

of

sequence

Larry

Glad.

between

any

ultimately occurred.

A direct
act

of

result

Larry

requires a connective

Glad

and

the

loss

that

INSTRUCTION NO.

Aetna has asserted as a defense in this action that
the loss Home Savings sustained in the Armitaoe litigation
resulted not from the dishonesty of Larry Glad, but that it
directly resulted from a separate and independent cause.

For Aetna to prevail on this defense, you are
instructed that Aetna must prove the existence of an
alternative cause of Home Savings* loss, i.e. one separate and
independent from Larry Glad's dishonesty, if any.

INSTRUCTION NO.

Negligence

is the

failure to do what

a reasonable and

prudent person would have done under the circumstances, or doing
what such person under such circumstances would not have done.
The fault may lie in acting or in omitting to act.

INSTRUCTION NO,

—

You are instructed that negligence, if any, on the part of
Home Savings in supervising Larry Glad is not a defense available
to Aetna in this action.
Aetna may not assert as a defense that management of Home
Savings was negligent and thus should have known of the alleged
dishonest or fraudulent acts of Larry Glad, or that management
would

have

supervision.
Bond.

known

but

for

alleged

inattention

or

inadequate

This is not a defense available to Aetna under its

INSTRUCTION NO,

You

are

instructed

that

—'

negligence

resulting

from

the

existence of inadequate policies and procedures at Home Savings,
or the failure to follow policies and procedures then in place at
Home

Savings,

is

not

a

defense

available

to

Aetna

if the

conclusion drawn therefrom is that better policies and procedures
or adherence thereto would have checked the dishonesty, if any,
of Larry Glad and prevented a loss that would otherwise have
occurred.

A surety company is not released from liability by the

absence of even ordinary prudence on the part of the insured in
lessening

the

risk.

The

provision to this effect.

Aetna

Bond

does

not

contain

any

INSTRUCTION NO.

5^

You are instructed that negligence, if any, on the part of
Home Savings in hiring Larry Glad in May, 1981 is not a defense
available to Aetna under its Bond.

INSTRUCTION NO,

JT \

That Home Savings may have acted negligently with regard to
the Afco investor loans in anticipation that any loss therefrom
would be covered by insurance, is not a defense available to
Aetna, unless Home's negligent conduct, if any, constitutes fraud
or bad faith.
Fraud must be proven by clear and convincing evidence, and
requires proof that with regard to the Afco investor loans, Home
Savings intentionally violated its own standards regarding its
policies and procedures in anticipation that any loss would be
covered by insurance, and that such violation caused Home's loss.
Bad faith must be proved by a preponderance of the evidence,
and

requires

proof

that

Home

Savings

either

willfully

or

recklessly engaged in conduct alleged by Aetna to be negligent,
to the detriment of its then current or future fidelity insurer.

INSTRUCTION NO.

In determining whether the insured, Home Savings, learned of
any dishonest or fraudulent act on the part of Larry Glad, you
are instructed that the knowledge of any officer or employee,
having authority to act on information he or she has received,
may be imputed to Home Savings•
An insured "learns" of dishonesty when it actually learns of
dishonest or fraudulent acts.

- ->

INSTRUCTION NO,

Under the laws of the State of Utah governing this case, a
misrepresentation,
insurance

omission or a concealment

application,

or

in the

of

application

facts on an

process, shall

prevent recovery by the insured under certain conditions.
You will determine whether these conditions exist in this
case by answering specific questions submitted to you in the form
of a document entitled "Special Interrogatories."

The court will

then

and

utilize

your

answers to these questions

apply

the

pertinent law.
In this regard, Aetna has made claims, each of which you
will be required to resolve by answering certain of the Special
Interrogatories.

In answering these questions and in considering

each of the claims of Aetna set forth below, you are instructed
that Home Savings was required to disclose those facts known to
it which would cause a reasonable person to assume that a loss
covered by the bond has been or will be incurred even though the
exact amount or details of loss may not then be known.
1.

Aetna

misrepresentations

claims
or

that

there

nondisclosures

of

were
facts

intentional
known

by

Home

Savings on the application questionnaire which facts materially
affected its risks under the bond and that it would not have
issued the bond or would have excluded the risk disclosed if it
had known these facts.
misrepresentations

or

Aetna must establish any intentional

nondisclosures

by

clear

and

convincing

evidence, and the remainig aspects by a preponderance of the
evidence.

INSTRUCTION NO. *3S
Page Two
2.

Aetna

also

misrepresentations

claims

or

that

there

nondisclosures

of

were

facts

unintentional
known

by

Home

Savings on the application questionnaire which facts materially
affected its risks under the bond and that it would not have
issued the bond or would have excluded the risk disclosed if it
had known these facts.

Aetna must establish each aspect of this

claim by a preponderance of the evidence.
3.

In

addition

application
intentional
beyond

to

the

questionnaire,

information

Aetna

failures to disclose

those

inquired

about

claims

requested
that

in

there

the
were

facts known by Home Savings

on the application

que&LJoi^^:te

which facts materially affected its risks under the bond and that
it would not have issued the bond or would have excluded the risk
disclosed if it had known these facts.
intentional
evidence,

failures
and

the

to

disclose

remaining

Aetna must establish any

by

aspects

clear
of

and

this

convincing

claim

by

a

preponderance of the evidence.
4.
requested

Aetna also claims that, in addition to the information
in

the

application

questionnaire,

there

were

unintentional failures to disclose facts known by Home Savings
beyond those inquired about on the application questionnaire,
which facts materially affected its risks under the bond and that
it would not have issued the bond or would have excluded the risk
disclosed if it had known these facts.

Aetna must establish each

aspect of this claim by a preponderance of the evidence.

INSTRUCTION NO.

The verdicts and judgment entered in the Armitaoe v.
Home Savings litigation voided the notes and trust deeds
executed by 36 sets of borrowers.

Each loan voided by the

Armitaoe judgment resulted in a loss to Home Savings; the net
loss on each loan being the amount of each note, minus
adjustments ordered by the Court and minus the 3% origination
fee received by Home Savings.
You must make a determination with respect to each
loan voided by the Armitaoe judgment whether the loss
attributable to that loan resulted directly from the dishonest
or fraudulent acts of Larry Glad, if any.

INSTRUCTION NO.

Aetna has raised as a defense in this action that Home
Savings failed to provide it with timely notice of a potential
loss as required by Rider 6091 of the Aetna Bond.

The court

itself has resolved that issue and you need not be concerned
about it.
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IN THE DISTRICT COURT OP THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OP W f l f f i ^ f t f ' * /
By

HOME SAVINGS AND LOAN,
a Utah corporation,

^

SPECIAL VERDICT
CIVIL NO. C-86-2257

vs.
THE AETNA CASUALTY AND
SURETY COMPANY,
Defendant.

We, the jury, answer the questions propounded to us in the
Special Verdict as follows:
Did Larry Glad commit any dishonest or fraudulent acts,

related to the Afco investor loans, with the manifest intent to
cause Home Savings and Loan to sustain its loss and to obtain
personal benefit?
ANSWER:

Yes y/

No

If your answer to Question No. 1 is

fl

no,H you have

completed this Special Verdict, and you need not answer questions
No. 2 and No. 3.
2.

Did the verdict against Home Savings in the lawsuit of

Armitacre. et al v. Home Savings & Loan in whole or in part,
directly result from dishonest or fraudulent acts, if any, of
Larry Glad?
ANSWER:

Yes /

No

J/fi\-

m^n*' docfc

Plaintiff,

1.

/

-2If your answer to Question No. 2 is "no," you have
completed this Special Verdict, and you need not answer question
No. 3.
3.

If you have answered "yes" to both question Nos. 1 and

2 above, itemize, by placing an H X M in the space provided, the
specific loans where a loss resulted directly from the dishonesty
or fraudulent act(s) of Larry Glad.

If you find that plaintiff

has not proven that a loss on any specific loan resulted directly
from any such acts, mark the space provided "NONE."
BORROWER NAME
ROSENLOF, Dennis

*

PENROD, Donald

<

GLEED, Virgil

*-

PHIPPEN, Arthur

v:

LOVELAND, Clinton

*•

MORRILL, Elvin

*.

SORENSON, Newell

x

FERRE, Shirl
MILLER, James
WHITAKER, Mario
WITT, William
WALTON, Russell
FARNSWORTH, Orrin
LINFORD, Melvin
PEHRSON, Reed
HIND, Richard

hin*£.

3

SCOVTLLE, Steven

XL
X.

BECKSTEAD, Quinn Merrill
HANCOCK, Terry D.

^

DRUMMOND, Marvin

K

CULLIMORE, 0. Stanley

~<

LOVELAND, Ardel H.

4.

<

ROBERTS, Andrew

*•-

FISHER, Craig G.

x

PRATT, Leigh Burgess

>£_

MILES, Walter M.

>=

FARNSWORTH, Orrin Fay

<

ARMITAGE, Victor W.

<

TOBLER, Grant

<

RICHARDS, Kenneth D.

^

MICHAELIS, Owen A.

^_

KIRK, Ronald

>c

CHANDLER, Jerome

^

REESE, LeRay

£_

HOLMAN, Kathleen C.

£.

DEVEY, Richard R.

*-

Did Home Savings fail to mitigate its losses?
ANSWER:

Yes

No

><

4-

5.

If you answered question No. 4 ffyes,,f and you placed at

least one "x" in the space provided on question No. 3, state the
dollar amount by which the verdict to be calculated from your
verdict must be revised because of such failure to mitigate.
ANSWER:

DATED this

$

+?£~~ day of November, 1987.

FOREPERSON

Juror No. 1
Juror No. 2
Juror No. 3
Juror No. 4
Juror No. 5
. 66
Juror No.
Juror No

^J^AVVC^^r

'Si**

Juror No. 8 ^ ^ j ' A ^ J c ^ ^ V *
Juror No. 9
Juror No. 10
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IN AND POR SALT LAKE COUNTY, STATE OP

SPECIAL JURY
INTERROGATORIES

HOME SAVINGS AND LOAN,
a Utah corporation,

CIVIL NO. C-86-2257

Plaintiff,
vs.
THE AETNA CASUALTY AND
SURETY COMPANY,
Defendant.

INSTRUCTIONS TO THE JURY:
special

jury

interrogatories

You are to respond to these
only

after

you

have

reached

agreement on your answers to questions contained in the special
jury verdict.
We

the

Put these aside until then.
jury,

respond

to

the

following

special

interrogatories as follows:
INTERROGATORY NO. 1
In

accordance

with

the

standard

of

proof

required

in

numbered paragraph 1 of Jury Instruction No. 33, did Aetna prove
that there were intentional misrepresentations or nondisclosures
of facts known by Home Savings on the application questionnaire
which facts materially affected its risks under the bond and that
it would not have issued the bond or would have excluded the risk
disclosed if it had known these facts?
ANSWER:

Yes

No

-2INTgRPQGATQRY NOt 2
In

accordance

with

the standard

of proof

required in

numbered paragraph 2 of Jury Instruction No. 33, did Aetna prove
that

there

were

unintentional

misrepresentations

or

nondisclosures of facts known by Home Savings on the application
questionnaire which facts materially affected its risks under the
bond and that it would not have issued the bond or would have
excluded the risk disclosed if it had known these facts?
ANSWER:

Yes.

NO

INTSRRQGATOEYffO.3
In

accordance

with

the standard

of proof

required in

numbered paragraph 3 of Jury Instruction No, 33, did Aetna prove
that there were intentional failures to disclose facts known by
Home Savings beyond those inquired about on the application
questionnaire which facts materially affected its risks under the
bond and that it would not have issued the bond or would have
excluded the risk disclosed if it had known these facts?
ANSWER:

Yes

No

iyrgPRQqMWRY NQt 4
In

accordance

with

the standard

of proof

required

in

numbered paragraph 4 of Jury Instruction No. 33, did Aetna prove
that there were unintentional failures to disclose facts known by
Home Savings beyond those inquired about on the application
questionnaire, which facts materially affected its risks under

-3

the bond and that It would not have Issued the bond or would have
excluded the risk disclosed If It had known these facts?
ANSWER:

Yes

) /

No

XNT5PRQQATQRY NQ, ?
At any time prior to the termination of Larry Glad from the
employment

of Home

Savings, did Home

Savings

learn

of any

dishonest or fraudulent act on his part?
ANSWER;

K

YES

NO

INTERROGATORY NO. 6
If your answer to Interrogatory No. 5 above was "yes", state
whether the dishonest or fraudulent act occurred before Larry
Glad became employed by Home Savings, after Larry Glad became
employed

by

Home

Savings,

or

both

before

and

after

such

employment?
ANSWER;

BEFORE

AFTER

^

BOTH

INTERROGATORY NO. 7
If your answer to Interrogatory No. 5 above was "yes", and
if you checked "After" or

fi

BothH in response to Interrogatory No.

6 above, state whether the dishonest or fraudulent act occurring
during Larry Glad's employment was related or not related to the
Afco investor loans.
ANSWER:

Related to Afco investor loans
Not related to Afco investor loans

4-

INTERROGATORY NO. 8
If your answer to Interrogatory No. 5 was "yes,11 state the
date

when

Home

Savings

first

learned

of

any

dishonest

fraudulent act by Larry Glad?

ANgwgR:

Date:

A/huT

&'»

P€ce**4&e, /<??!

DATED this t2S~* day of November, 1987.

or

Tab 12

QjfcIN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

HOME SAVINGS AND LOAN,
a Utah corporation,

ORDER
CIVIL NO. C-86-2257

Plaintiff,
vs.
THE AETNA CASUALTY AND
SURETY COMPANY,
Defendant.

The court, having heard the argument of counsel on December
18, 1987 and having considered the memoranda of the parties,
hereby denies Aetna's Motion for Judgment Notwithstanding the
Verdict.
Dated this 21st day of December, 1987.

fLx^jX /?
MICHAEL R. MURPHY
DISTRICT COURT JUDGE
ATTF:

H. ZXiCm' K^OLE v

•Y

<*£ ^ W/
C w - V w W.K
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By '^'fa Ut
!

HOME SAVINGS AND LOAN,
:
ASSOCIATION, a Utah corporation,

W(L
Deputy Clerk

MEMORANDUM DECISION
CIVIL NO. C-86-2257

Plaintiff,
vs.
THE AETNA CASUALTY AND
SURETY COMPANY,
Defendant.

On January 15, 1988 the court heard the arguments of counsel
for plaintiff Home Savings and Loan ("Home") and defendant Aetna
Casualty

and

Surety

Company

("Aetna")

in

support

of the

respective motions of both parties for the entry of judgment.
Thereafter,

the parties made numerous written

letter and otherwise.

Included

submissions by

in these submissions was an

affidavit of the jury foreperson, juror No. 6, from plaintiff
Home and a corresponding motion to strike the same from defendant
Aetna.

Defendant Aetna also submitted affidavits from juror Nos.

3, 4, 5, 7, 8 and 10, which contradicted the affidavit of the
foreperson.1

The court considered all submissions and deemed

each an official filing.
x

Just prior to discharging the jury, the court gave the jury
some guidance concerning discussions of their deliberations with
counsel, parties or others. The court indicated that if a juror
wished, the court would put a stop to any contact by counsel or a
party. Only one juror has contacted the court and that contact
did not include a complaint. As a result, that juror's inquiry
was handled by the clerk.

HOME SAVINGS V. AETNA
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MEMORANDUM DECISION

MOTION TO STRIKE AFFIDAVIT OF FOREPERSON
The affidavit of the jury foreperson was submitted by Home
on the theory that it explained the jury's responses to Special
Interrogatories
responses•

rather

than

impeaching

the

interrogatory

Aetna seeks to have the affidavit stricken on the

grounds that it is inappropriate under Rule 606(b), Utah Rules of
Evidence.
The

Special

addressed

the

Interrogatories
defense

in question,

theories

of

Nos. 2 and 4,

inadvertent

failure

to

accurately respond to bond application inquiries and to volunteer
information
process.

not

specifically

requested

in

the

application

The pertinent Special Interrogatories and the jury's

response were as follows:
INTERROGATORY NO. 2
In accordance with the standard of proof required
in numbered paragraph 2 of Jury Instruction No. 33, did
Aetna
prove
that
there were
unintentional
misrepresentations or nondisclosures of facts known by
Home Savings on the application questionnaire which
facts materially affected its risks under the bond and
that it would not have issued the bond or would have
excluded the risk disclosed if it had known these
facts?
ANSWER:
Yes X
No
INTERROGATORY NO. 4
In accordance with the standard of proof required
in numbered paragraph 4 of Jury Instruction No. 33, did
Aetna prove that there were unintentional failures to
disclose facts known by Home Savings beyond those
inquired about on the application questionnaire, which
facts materially affected its risks under the bond and
that it would not have issued the bond or would have

HOME SAVINGS V. AETNA
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excluded the risk disclosed
facts?
ANSWER:
Yes X
No
The

foreperson's

affidavit

MEMORANDUM DECISION

if it had

indicates

known

that

these

the

jurors

responded affirmatively to the two interrogatories because they
determined
acquired

that

Home

following

had
the

failed

to

disclose

application

process

information
rather

it

than

information it had prior to and during the application process.
The defense theories, upon which the interrogatories were based,
obviously concerned Home's information and knowledge as of the
date of the bond application.

Plaintiff's use of the affidavit,

then,

assert

is

twofold:

(1)

to

the

interrogatories

were

ambiguous as to the pertinent time Home acquired information; and
(2) to assert the responses would have been different if the
interrogatories had specified the pertinent time as being the
date of the bond application.
Assuming as the court does that Rule 606(b), Utah Rules of
Evidence,

applies

equally

to

verdicts

and

written

interrogatories, plaintiff's use of the foreperson's affidavit
appears to conflict with the literal words of the rule.

The

affidavit is testimony concerning a "matter. . . occurring during
the course of the jury's deliberations or. . . the effect of
[something] upon his [and] other [jurors'] mind[s] or emotions as
influencing him to assent to. . . the verdict. . . or concerning
his mental processes in connection therewith."

The affidavit

HOME SAVINGS V. AETNA
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does not deal with extraneous information or outside influence
and thus does not come within the exceptions specified in Rule
606(b)•
With the exception of a dissenting opinion, all of the Utah
cases plaintiff relies upon antedate the adoption of Rule 606(b)
and its corresponding predecessors, Rules 41 and 44, Utah Rules
of Evidence (1971),

The Advisory Committee's Note to Rule 606

states that the rule comports with State v. Gee, 28 Utah 2d 96,
498 P.2d 662 (1972),

The Court in Gee referenced numerous Utah

cases which established the principle that juror testimony will
not be received for any of the following purposes:
[T]o impeach or question the jury verdict or to show
the grounds upon which it was rendered, or to show
their misunderstanding of fact or law, or that they
misunderstood the charge of the court, or the effect of
their verdict, or their opinions, surmises and
processes of reasoning in arriving at a verdict. Id.
at 665-66,
In accordance with the Advisory Committee Note, Rule 606(b)
prohibits such use of juror testimony.

Plaintifffs use of the

foreperson's affidavit is included in this broad proscription.
This court has perceived no retreat from these principles in the
more recent Utah Supreme Court decisions.

See, Groen v. Tri-0-

Inc. . 667 P.2d 598 (Utah 1983); Rosenlof v. Sullivan. 676 P.2d
372 (Utah 1983); State v. Russell, 733 P.2d 162 (Utah 1987).

To

the extent plaintiff's use of the affidavit would be allowed
under Attridae v. Cencorp Division of Dover Technologies, Nos.

HOME SAVINGS V. AETNA
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87-7479 and 87-7505 (2nd Cir. Dec. 30, 1987), suffice it to say
that this court is bound by Utah Supreme Court precedent and its
rulemaking pronouncements, all of which are to the contrary.
This court
Attridae

is not persuaded that the Second Circuit in

miraculously

unearthed

an

existing

but

previously

undiscovered exception to Federal Rule of Evidence 606(b).
court

chose to uphold

a judgment

That

contrary to a verdict but

consistent with court-conducted juror interviews in spite of Rule
606(b).

The Second Circuit, then, merely drafted phraseology

("veracity
606(b).

of

a verdict")

suggesting

its

adherence

to Rule

The Attridae case may merely reflect the adage that hard

cases make bad law.2
Plaintifffs

efforts

to

use

the

foreperson's

however, does not present a hard case.
purports to speak for the entire jury.

affidavit,

The single affidavit
Defendant, however, has

submitted contradictory affidavits from other jurors.

The court

also notes that juror Nos. 1 and 9 voiced their disapproval of
the responses to Interrogatory Nos. 2 and 4 when polled.

The

court cannot therefore assume that eight of ten jurors concur in
^The court does note that the jurors were unanimous in their
impeachment of the verdict in Attridae. that the inquiry of the
jurors was conducted by the court and before any lawyer had
spoken to a juror.
Most frequently, as in the instant case,
juror testimony is acquired ex parte, by affidavit, without any
of the protections of reliability inherent in an adversary
proceeding and at the request of the advocate who drafts the
affidavit.
It is perhaps for these reasons that Rule 606(b)
precludes the use of juror testimony.

HOME SAVINGS V. AETNA
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in the affidavit.3

Furthermore,

if the

interrogatories were confusing or ambiguous, the jury could have
made inquiry of the court in writing as it did on other issues
during its deliberations.
bring

to

the

courtfs

Moreover,
attention

plaintiff was obligated to
any

such

ambiguity

submission to the jury or discharge of the jury.4

before

Finally, the

court is not persuaded that the interpretation of Interrogatory
Nos. 2 and 4 suggested by the affidavit is at all reasonable •
Since the plaintiff obviously acquired the pertinent information
no later than the filing of this lawsuit, the logical extension
of the interpretation suggested by the foreperson's affidavit
would

require

an

affirmative

response

to

the

subject

interrogatories under every possible construction of the facts.
In hindsight, the court still considers Interrogatory Nos. 2
and 4 to be clear.

Closing arguments should have focused the

jury's attention on the obvious pertinent time of inquiry
3

At most, the affidavit can only support a motion for a new
trial which is not before the court.
Since it does not
necessarily reflect the views of eight jurors, the affidavit
would not even be helpful in interpreting the jury's actions.
4

The court does not impose a standard of clairvoyance on
plaintiff's counsel particularly during the heat of trial and
even more particularly in the final few hours just prior to jury
instructions, closing statements and initiation of jury
deliberations. The court does, however, note that Interrogatory
Nos. 2 and 4 did appear to be clear and unambiguous to
plaintiff's counsel at the time they had the opportunity to
change the wording.
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concerning the status of plaintiff's knowledge and information.
Nevertheless, solely to avoid the issue raised by the affidavit
of the foreperson, the court would add the date of the bond
application to the interrogatory if it had the opportunity.
opportunity the court does not now have.

This

The trial has been

concluded; the jury has deliberated and been discharged.

This

court, in accordance with Rule 606(b) and the Utah precedent,
will not allow a further trial on the issue of jury deliberation,
nor will
expressing

it allow

the jury to deliberate

a second time by

opinions and views in affidavits.

The court has

considered the foreperson's affidavit only for the purpose of
ruling on defendant's Motion to Strike, which motion will be
granted.

NATURE OF PLAINTIFF'S MOTION
Immediately following the discharge of the jury between 3:00
and 4:00 a.m., November 25, 1987, the court indicated it was
orally entering a judgment consistent with the Special Verdict
and Special Interrogatories.

Because plaintiff's present motion

seeks entry of judgment contrary to the determination of the ]ury
reflected in the Special Interrogatories, defendant contends that
plaintiff's

motion

is

an

untimely

motion

for

judgment

notwithstanding the verdict, having been made more than ten days
following the purported oral entry of judgment.
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Rule 58A(c), Utah Rules of Civil Procedure, provides that a
judgment is not complete or deemed entered until signed and filed
as provided in Rule 58A(a) or (b)• Rule 58A(b) provides that all
judgments shall be signed by the judge and filed with the clerk.
Neither

of

judgment.

these

actions

occurred

to

effect

the

entry

of

Rule 58A(a) provides that in the event of a special

verdict or written interrogatories the courl: shall direct the
appropriate judgment which shall be forthwith signed by the clerk
and

filed.

While the court may have directed entry of the

appropriate judgment, no such judgment has been signed by the
clerk and filed as required by Rule 58A(a).5
5

Therefore, no

Some elaboration on the proceedings following the discharge
of the jury is in order. The court did order entry of judgment
consistent with the special verdict and interrogatories. It did
so in accordance with its generally applicatble checklist and
general practice after discharge of a jury.
The court's memory
is that it then directed the parties to prepare appropriate forms
of judgment for entry.
The minute entry, however, does not
reflect anything concerning judgment and is not signed by the
clerk. Better practice would have been to say nothing regarding
oral entry of judgment at that time.
Given the hour of the
morning, some latitude as to nonprejudicial mistakes of detail
should be accorded the court.
Nevertheless, the motions now
before the court constitute the submissions of the appropriate
forms of judgment which the court ordered prepared. Even if the
court's analysis indicating that there has been no judgment
entered is incorrect, plaintiff's motion can be construed to be a
Rule 60(a) or (b)(1), (5) or (7) motion. To the extent Aetna's
previous Motion for Judgment Notwithstanding the Verdict might
hereby be deemed premature, this technicality may be cured.
Because the court has already addressed the substance of that
motion, the court's previous ruling would likely remain
unchanged.
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plaintiff's
judgment

motion

and

are timely and

properly before the court at this time.

SPECIAL JURY INTERROGATORIES

The pretrial order broadly provided a map for the trial.
this

order

the

court

allowed

the defendant

to reassert

In
its

Twelfth Defense which alleged that the bond was void as a result
of material misrepresentation and omissions by Home.6

While the

issues of misrepresentation and omissions were extant from the
beginning of the trial of more than four weeks, it was not until
the last few days of trial that there was any focus by the court
or counsel on the inherent factual or legal basis.

As a result,

the court was not able to take as studied an approach as it would
have liked.

Instead, the court chose to submit to the jury every

possible factual issue and to sort through the results following
trial.
The

court's

approach

was

intended

to

avoid

a

final

resolution in the manner of a sporting event where the outcome is

b

The court also allowed reassertion of the Thirteenth
Defense concerning mistake.
This defense, however, assumed no
prominence in the trial and is not pertinent to the motions now
before the court.
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frequently determined in the last few minutes of play.

The court

has now had the opportunity to cautiously deliberate on the
issues without the pressure of a jury waiting in the wings to be
instructed

but

armed

with

actual

transcripts

of

pertinent

portions of the trial.
1.

Evidentiary basis for Interrogatory No. 2

The defense theories of misrepresentation and omissions in
the application process were submitted to the jury for resolution
in the form of Interrogatory Nos. 1-4.

The jury resolved in its

responses to Interrogatory Nos. 1 and 3 that there had been no
intentional misrepresentations
response

to

inadvertent

Interrogatory
failure

or omissions.

No.

to disclose

2

that

It resolved in

there

information

had

been

requested

an

in the

application questionnaire, that the information was material and
had

it

been

disclosed,

Aetna

would

have

excluded

the

risk

disclosed or not issued the bond.
These latter resolutions were inherent from the wording of
the Interrogatory.

The wording was adapted from the Utah statute

applicable at the time of the bond application, Section 31-198(1) (1974 Ed). 7 This statute provides that factual omissions in
an application for insurance shall not prevent recovery unless
the facts are material8

and would have resulted in the insurer

7

The statute has since been amended.
contained in Section 31A-21-105.
8

Section 31-19-8(1)(b) (1974 Ed.).

The new provision is
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not issuing the policy or excluding the risk disclosed had it
known the facts omitted from the application.9
Aetna relies upon the testimony of Mr. Don Bradshaw and Mr.
David Robinson as the evidentiary bases for the submission of the
issues to the jury.

The court has closely reviewed the Bradshaw

and Robinson transcripts.

Bradshaw was the soliciting agent and

testified that had he known some of the facts known by Home, the
applicant, he would have disclosed such facts in the application
process.

Thus,

there

was

an

evidentiary

basis

for

the

materiality of the information known by Home at the time of the
application.
As

the

soliciting

application process.

agent,

Bradshaw

was

schooled

in the

There was no evidence, however, that he was

schooled in underwriting.

As a consequence, he could not and did

not testify that the required consequences, i.e., refusal to
issue or exclusion of risk, would have occurred if Aetna had
known the facts known by Home.
Robinson testimony

Aetna, then, must rely upon the

as the evidentiary basis for the required

consequences•
In

order

for

the

jury

to

have

properly

determined

in

response to Interrogatory No. 2 that Aetna would not have issued
^Section 31-19-8(1)(c)
(1974 Ed.) There are other
hypothetical consequences listed in the statute (premium rate,
amount of coverage) but Aetna did not seek to have these included
in the pertinent instruction or Interrogatory.
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the bond or would have excluded the pertinent risk had Home
accurately responded to the application questionnaire, there must
exist

evidentiary

respect

to

the

support

in

application

the

Robinson

questions,

testimony.

Robinson's

With

testimony

unequivocally established that the inquiry was as of June 16,
1982*

Consequently, practices, procedures and employees as of

June 16, 1982 were all that were the subject of inquiry.
one

exception,

then,

the

application

questionnaire

With

did

not

specifically or even generally inquire about facts relating to
the loss in issue.
The

one

exception

was

questionnaire (Exhibit 122).

Question

17

of

the

application

There the defendant indicated that

the information requested by column on page 4 should be provided
with respect to losses sustained.
"Amount
stated:

of Loss Pending."

The fourth column was entitled

In response to Question 17, Home

"None over deductible amount."

Home made no entries in

the referenced columns on page 4 of the questionnaire.

It is

arguable from the evidence of the establishment of a loss reserve
that Home perceived a loss sustained or a loss pending as of June
16, 1982, the date of the application and, therefore, should have
answered Question 17 differently.
Robinson, however, did not testify that had there been an
affirmative response to Question

17 in accordance with

facts

arguably known to Home, Aetna would not have issued the bond or
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would have excluded the risk disclosed.

The court has closely

reviewed the Robinson transcript and determined that there was no
evidentiary basis for the jury to determine that Aetna would not
have issued the bond or would have excluded the risk if Home had
responded affirmatively to Question 17 in accordance with the
information it had on June 16, 1982.

There is no doubt that

Robinson testified concerning other aspects of the questionnaire.
These other aspects, however, concerned policies, practices and
employees as of June 16, 1982, all of which are irrelevant to the
loss in question.10

There is no doubt Robinson testified that if

Aetna had known of facts known to Home but not specifically
inquired about in the application questionnaire, Aetna would not
have issued the bond.

There is also no doubt, however, that

Robinson did not testify as to the consequences under Section 3119-8(1)(c), Utah Code Ann. (1974 Ed.).
There

is

a

further

issue

concerning

Home's

disclose any loss pending

in response to Question

whether

made

Aetna

would

have

inquiry

beyond

failure to
17, i.e.,

that

questionnaire if a pending loss had been disclosed.

in

the

Neither

Robinson nor any other witness testified that there would have
been any follow-up questions.
iU

Consequently, Fidelity & Deposit

Even though reference is made to other items in the
questionnaire, it does not appear Robinson testified that full
disclosure on these items would have caused Aetna not to issue
the bond.
This, however, is not critical since the court has
determined the other items on the questionnaire to be irrelevant.
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Co, of Maryland v, Hudson United Bank, 493 F.Supp. 434 (N.J.
1980) is not applicable.H
If the court had the time for deliberation which it now has
and the transcripts of the Bradshaw and Robinson testimony, it
would not have submitted Interrogatory No. 2 to the jury.
inappropriately
supporting

submitted

evidence,

it

the
is

issue

only

for which

appropriate

there

that

Having
was no

the

court

disregard the jury's response to Interrogatory No. 2.

2.

Interrogatory No. 4.

The

juryfs

affirmative

response

establishes the following as factual:

to

Interrogatory

No. 4

Home knew of facts not

inquired about in the application questionnaire which facts were
-^•Defendant Aetna relies on this case in connection with
Interrogatory No. 4 rather than No.2 . The court, however, deems
the case more pertinent to Interrogatory No. 2 which related to
items inquired about in the application questionnaire;
Interrogatory No. 4 expressly concerned matters "beyond those
inquired about on the application questionnaire.M
The Hudson
case really addresses a significant consequence short of refusal
to issue or exclusion of risk, i.e., further and additional
inquiry as a result of application disclosure.
The court in
Hudson discharged the insurer even though the insured's failure
to disclose was assumed to be unintentional. The court deemed it
significant that the insured failed to respond to further inquiry
from the insurer following disclosure that there had been
sustained losses and possible pending fraud claims. Id. at 4 38,
440.
Defendant has not raised the issue of whether further
inquiry would have been made if Home had disclosed a loss pending
on the application questionnaire. Neither the court nor the jury
had any evidentiary basis to assume such further inquiry would
have been made.
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material to the risks assumed under the bond; Home failed to
disclose those facts; Aetna would not have issued the bond or
would have excluded the risk had it known the same facts.

The

issue now presented is the legal significance of these factual
determinations.
information
judgment

If

not

Home

is

legally

requested

in

the

obligated

application

for Aetna should be entered.

obligation

to

application

volunteer

information

questionnaire,

the

to

volunteer

questionnaire,

If there is no such
not

jury's

requested
response

in

the

should

be

disregarded.
The authorities presented are in conflict as to whether an
insured is obligated to volunteer material information.
relies on the following cases:
934,

8 Eng. Rep. 993

Aetna

Railton v. Matthews. 10 C1.F.

(1844); Sumitomo Bank of California v.

Iwasaki, 447 P.2d 956 (Cal. 1968); Phoenix Savings & Loan. Inc.
v. Aetna Casualty and Surety Co.. 266 F.Supp. 465 (Md. 1966);
West American Finance Co. v. Pacific Indemnity Co.. 61 P.2d 963
(Cal.App.

1936).

denominators:

These

cases

have

at

least

two

common

(1) each court determined there was an obligation

to disclose material information and the obligation is breached
even if the nondisclosure is unintentional; and (2) none of the
decisions discussed inquiries made by the insurer in the
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It is the latter factor this court deems

Comment on other factors in each of these cases,

however, is in order.
Assuming that inquiry by the insurer during its application
process is irrelevant, the Railton decision constitutes sound
authority for Aetna.

The West American Finance case, however,

appears to be result oriented.

There the court delineated a

parade of fraud perpetrated on the insured by a majority of its
board

of

directors.

The

courtfs

reference

to

innocent

nondisclosure was gratuitous since it specifically noted that the
insuredfs

own

complaint

unintentional.H

indicated

the

"concealment

was

not

West American Finance Co. v. Pacific Indemnity

Co. . 61 P.2d 963, 968 (Cal.App. 1936).

In the Phoenix Savings

case, the court relied solely upon and quoted extensively from
Western American

Finance.

Additionally,

the Phoenix Savings

case is one where the fraud was pervasive among those who
12

In a letter to the court dated February 1, 1988, defendant
Aetna did bring to the court's attention a case which considered
inquiries in the application process and which discharged the
insurer as a result of assumed unintentional nondisclosure.
Fidelity & Deposit Co. of Maryland v. Hudson United Bank, 443
F.Supp. 434 (N.J. 1980).
This decision, while requiring
disclosure of information apparently not specifically requested
on the application questionnaire, had the added element of a
specific inquiry concerning "possible pending fraud loss11 to
which the insured did not respond. Id. at 438, 440. The court
has considered this in connection with its discussion of
Interrogatory No. 2. See, pp. 13-14 and footnote 11, supra.
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Phoenix Savings & Loan.

Inc. v. Aetna Casualty and Surety Co,, 266 F.Supp. 465, 471-72
(Md. 1966).
Sumitomo Bank of California v. Iwasaki, 73 Cal.Rptr. 564,
447 P.2d 956

(1968) is a case in which the opinion goes far

beyond the facts presented.
rule

announced

American

by

Finance

the

The court in Sumitomo adopted the

California

and expressly

Court

of Appeals

overruled

decision applicable to fidelity bonds.

in West

an earlier contrary

477 P.2d at 960, n.4.

The Sumitomo court, however, did not have a fidelity bond before
it and took great pains to distinguish the credit suretyship
before it.

477 P.2d at 460-61.

circumstances
information

the
to

the

insured

creditor

surety.

volunteer was premised

The court held that in certain

The

has

a duty

existence

of

to volunteer
the

duty to

on the nature of the particular risk

assumed and the relationship between the particular creditor and
surety.

477 P.2d at 959, 962.

The court suggested that in a

credit suretyship, there is frequently a knowing reliance by the
surety on the creditor.
Plaintiff Home

477 P.2d at 961-62, 963 n.9.

relies on numerous primary and secondary

authorities for the proposition that absent fraud, there is no
general duty of an insured to provide information beyond that
requested

formally

or

informally

by the

insurer.

The most

persuasive authorities referenced are Graham v. Aetna Ins. Co.,
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243 S.C. 108, 132 S.E.2d 273 (1963); United States Fidelity &
Guaranty Co, v. Howard, 67 F.2d 382 (5th Cir. 1933); Van Winkle
v, Transamerica Title Ins, Co., 697 P.2d 784 (Colo.App. 1984);
U.S.Life Credit Life Ins. Co. v. McAfee, 29 Wash.App. 574, 630
P.2d 450 (1981); State v. United Pacific Ins. Co., 26 Wash.App.
68, 612 P.2d 809 (1980); Georgia Farm Bureau Mutual Ins. Co. v.
First Federal Savings & Loan Assoc, of Statesboro, 152 Ga.App.
16, 262 S.E.2d 147 (1979).
Since there is no applicable Utah precedent or statute, this
court should determine whether there is any direction suggested
by Utah cases or statutes.
the parties.13

No such Utah cases have been cited by

The statute in question, Section 31-19-8(1) (1974

Ed.), is applicable on its face only to an "application for an
insurance policy.11

There

is no suggestion that the statute

preempted the subject when the application makes no pertinent
inquiry and a further common law duty may exist independent of
legislation.

In the absence of any such judicial or legislative

direction, the court is required to independently determine the
common law in the State of Utah.
1J

Plaintiff has cited Wooton v. Combined Ins. Co. of
America. 16 Utah 2d 52, 395 P.2d 724 (1964). The reference there
to an insurer's investigative obligation, however, appears to be
premised on the insured having previously provided information
suggesting the need for "further questions11 by the insurer. 3 95
P. 2d at 726.
Such a context renders that case useless in
deciphering any direction. Moreover, there was no evidence Home
provided any tidbits suggesting further inquiry.
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The existence of a majority rule would be helpful.
weight of sound authority can be persuasive.
decision, relying generally upon

The mere

The 1968 Sumitomo

19th century and early 20th

century authority, stated the majority of jurisdictions recognize
that

the

obligee's

information

innocent

discharges

the

failure

obligor

to

under

disclose
a

material

fidelity

bond.

Sumitomo Bank of California v. Iwasaki, 73 Cal.Rptr. 564, 447
P.2d 956, 960 n.4

(1968).

None of the pre-1968 cases to the

contrary, however, were cited in Sumitomo.

Furthermore, a great

number of the authorities cited by the plaintiff were published
after the Sumitomo decision.

Consequently, this court has not

resolved what the majority rule is.

Even if this court were to

resolve what the majority rule is, that resolution would be
helpful but not determinative.

Consequently, this court must go

further and determine which rule will apply to this particular
case.
When the issue is presented

in a factual context of an

elaborate and extensive application questionnaire such as the one
completed

by

information

Home,
are

the

cases

unpersuasive

imposing
because

of

a duty
the

to

volunteer

absence

of any

reference to formal or informal inquiry by the insurerelaborate application questionnaire

An

suggests to the applicant

that the information requested is all that is pertinent,

whereas

an insured such as Home may be expected to be competent in the
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savings and loan industry, the courts should not impose a rule
requiring the insured be expert in risk assumption.
is the area of expertise of the insurer.

The latter

In the context of a

fidelity bond such as the one in this case referred to as a
"Blanket

Bond,"

one

situated

as Home cannot

be expected

to

determine what is material and what is not material to the vast
subject matter underlying the particular risks assumed.
The insurer, as the beneficiary of any duty imposed on the
insured, should realize the insured's focus is on its immediate
business

and

industry.

insuredfs

The

focus

is

not

on

deliberating about the materiality or immateriality to an insured
risk

of

a

vast

information.
sophisticated

amount

of

Consequently,
and has

historical
even

if

some knowledge

and
the

current
insured

business
is

highly

of risk assumption,

it

cannot be expected to have its attention focused on that about
which it is not asked on an insurance application questionnaire.
The court is persuaded that concerning subjects not probed
in the application questionnaire, the insured does not have a
duty to volunteer information and the insurer is discharged only
if

concealment

fraudulent.

of
The

unrequested
jury

here

information
determined

intentional concealment of information.

is
that

intentional
there

was

or
no

Aetna is therefore not

discharged and the jury's findings of unintentional concealment
is to be disregarded.

HOME SAVINGS V. AETNA

PAGE TWENTY-ONE

MEMORANDUM DECISION

This ruling is made in a difficult factual setting.

The

court is convinced that on the date of the bond application Home
had information which was clearly and obviously material to the
risks

assumed.

Factually,

the

court

would

be

disposed

to

discharge Aetna when it would not have assumed the risk had it
known what Home knew.

The court is further convinced, however,

that in the absence of insurer inquiry, intentional concealment
or fraud is required to discharge the obligor.

Such a rule

adequately protects insurers and bond obligors who are in the
business of selling risk assumption. All they must do is ask some
of the right questions.
concerning
attention

pending
would

For example, had Aetna merely inquired

litigation,

have

been

as

all

auditors

focused

and

substantial

information would have been divulged.14

do,

Home's
material

Moreover, if Home had

intentionally concealed material information not even requested,
discharge of Aetna would result.15

To apply a different rule in

light of Home's knowledge of substantial, material information
would only serve to prove the adage earlier referenced herein
that hard cases make bad law.
14

The court is fully aware that the inquiry concerning
pending losses was made. In the absence of an evidentiary basis,
however, this court cannot assume any further inquiry would have
been made in the application process.
15
In Interrogatory No. 3, the jury was asked if Home
intentionally failed to disclose material information beyond that
inquired about on the application questionnaire.
The jury's
response was "no."
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The court was not presented with a brief setting
Aetna's authority until late Friday, November 20, 1987.
was instructed the following Tuesday.
time to fully analyze the issue.

forth

The jury

There was insufficient

The court therefore selected

the safest route and submitted the issue to the jury in the form
of Instruction No. 33 and Interrogatory No. 4.

If the jury were

instructed today, the issue of unintentional concealment would be
submitted, if at all, only for purposes of appeal, i.e., to avoid
the necessity of a new trial in the event of a reversal.

3.

Interrogatory Nos. 5-8

Prior to submission of the case to the jiiry, the court had,
as

plaintiff

contends,

determined

as

a

matter

of

law that

defendant Aetna could not prevail on Section 11 of the bond.

The

court did, however, submit to the jury Interrogatory Nos. 5-8 so
that factual determinations could be made concerning Section 11.
In this way, the court would avoid the need for a new trial on
these issues in the event of reversal or remand.
The court remains unpersuaded by defendant's arguments and
the

courtfs

record.

reasoning

has previously

been

set

forth

on the

Suffice it to say that the evident purposes of Section

11 were satisfied by Home's termination of Larry Glad soon after
the time the jury approximated that Home first learned of Glad's
dishonesty.

At the time of the discovery of his dishonesty, Glad
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had already set in motion the matters which ultimately resulted
in the losses sustained by Home.

In the context of such losses

sustained well after the consummation of the dishonest acts, and
the discovery of other dishonest acts referenced in the jury's
responses to Interrogatory Nos. 5-8, it would be nonsensical to
discharge Aetna under Section 11 of the bond.

For the foregoing reasons defendant Aetna's Motion for Entry
of Judgment is denied, and plaintiff Home's corresponding motion
is granted.

Plaintiff is to prepare the appropriate Order and

schedule further hearings.
Dated this

4th

day of March, 1988.

MICHAEL R. MURPHY
DISTRICT COURT JUDGE

/
/

ttOKWHMUeV

^ / /
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNT*

HOME SAVINGS AND LOAN,
ASSOCIATION, a Utah corporation,

STATE OF UTAH

MINUTE ENTRY
CIVIL NO. C-86-2257

Plaintiff,
vs.
THE AETNA CASUALTY AND
SURETY COMPANY,
Defendant.

Following a hearing the court took under advisement numerous
issues affecting the form and content of the eventual judgment to
be

entered.

The court

certain of these issues.
or i',;: on ceded

.are:

also

allowed

further

submissions on

The issues not previously disposed of

| I) whether

the indgment amount

is to he

reduced tc reflect the plaintiff's utilization of loan proceeds
endorsed over to it; (2) whether plaintiff is to be awarded the
f ees pa i d y, I a i jit 1 £ £ s "|: coi inse 1 i, n the Armitaae 111:, ,i qati on; and (3)
whether plaintiff can recover the full amount of all fees and
costs In defending Armitaae.
Defendant seeks to reduce the amount

judgment by

$237,760.77 which i s the amount of loan proceeds endorsed over to
plaintiff and appl :i eel :

-

.turposes:

(1) ti repay the loan

to Afco; (2) paid to Afco; (3) secondary market commitment fees;

HOME SAVINGS V. AETNA
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MINUTE ENTRY

and (4) payoff of two Afco investor loans not a subject of this
litigation.
has

grown

The amount of the reduction proposed by defendant
from

$31,875.00

which

is

the

amount

proposed

in

defendant's initial filing on this issue.
The only matters reserved for factual determination by the
court were the calculation of the loans designated by the jury
and the matters specified in Section VII of the Pretrial Order.1
All other factual matters in dispute were to be resolved by the
jury.

Unless plaintiff stipulated otherwise or did not make a

claim2

for

the

funds

endorsed

over

to

it, the question of

reduction by the amounts proposed were questions for the jury.
In order to allow the reductions the court would have to
become a fact finder.

Defendant itself has indicated at least

four factual predicates to the proposed reduction.

(April 8,

1988, Memorandum Regarding Attorney's Fees, and Calculation of
Damages, pp. 7-8).

While there may be evidence supporting such

alleged facts, there has been no fact finding and plaintiff did
not waive its right to a jury trial on these factual questions.
^Item 1 of Section VII is in reality a legal issue.
2

Plaintiff has conceded it made no claim for origination
fees deducted prior to the issuance of checks for loan proceeds.

HOME SAVINGS V. AETNA
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Consideration of the amounts proposed

is not

a part, of the

calculation of liie ioainm amounts whicn were reserved
trial calculation.3

for post

Therefore, the judgment will not be reduced

as proposed by defendant.
Defendani

i^inia

nl-ifi

JBS p) iiint 1 r f' s reeoveir y nr cue

fees awarded to the prevailing plaintiffs in the Armitaae case.
The premise of defendant's argument is inconsistent with this
;joui:t a rulinq uini Rider 60J0a i n i ts Minute Entry of August 19,
1987. 4

Additionally,

defendants

argument

disregards

the

evidence of Glad's dishonest participation in the back-dating )f
loan documents

* appears that the fees in question could have

been premised i

either a recovery under the Utah securities

statutes

federal

or

the

Truth -In • Lei icli ng Act

"'

fees in

question, then, are covered by the bond.
The final
recoverabl o

issue now before the court is the amount of

iefense

fees

and! cost H

In Armitaae.

"This is a

factual question which the court must resolve upon submitted
J

Defendant itself initially acknowledges the independent
nature of a reduction by referring to a reduction as an offset.
See March 29, 1988, Defendant's Memorandum Regarding Calculation
of Damages, p. 8.
4

Contrary to plaintiff's view, this issue was not; waived and
is fully preserved for appeal.

HOME SAVINGS V. AETNA
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fully

resolved

because the

parties have not fully submitted their respective evidence.

The

court is, however, at this time able to rule upon defendant's
theory that plaintiff is entitled to only one-seventh of its fees
and costs expended

in defending Armitaae.

Defendant Aetna's

theory is faulty for the following reasons:
1.

Even assuming the propriety of allocating an

equal percentage of fees and costs to each of seven
Armitaae claims, it is incorrect to assume that only
one of the seven theories would come within the ambit
of the bond.
2.

Underlying

defendant's

theory

are

the

assumptions that each claim in Armitaae required an
equal expenditure of attorney time and costs, that any
particular expenditures of time and costs benefitted
only

one

claim,

and

that

unrelated,

the

claims

independent

defended
and

in

Armitaae

were

without

overlap.

Given the nature of the Armitaae litigation,

these underlying assumptions are invalid.
At this point the court can go no further than to say that
defendant's

arbitrary

one-seventh

allocation

theory

is

inappropriate basis for determining defense costs and fees.

an
The

HOME SAVINGS V. AETNA

appropriate

measure,
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however,

is

MINUTE ENTRV

a

matter

for

subsequent

determination by this court based on a record.
Dated this

loth

day of May, 1988.

fk^Uui X.
MICHAEL R. MURPHY
DISTRICT COURT JUDGE

ATrarr
***,
*j*o**<

y
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I hereby certify that I mailed a true and correct copy of
the foregoing Minute Entry, postage prepaid, to the following,
this

in^

dav of May, 1988:

Lynn S. Davies, Esq.
Russell C. Fericks, Esq.
50 S. Main Street, Suite 700
Salt Lake City, Utah 84111
Richard H. Nebeker, Esq.
Gary R. Howe, Esq.
P. Bryan Fishburn, Esq.
Attorneys for Plaintiff Home Savings
and Loan Association
Suite 800, Kennecott Bldg.
Salt Lake City, Utah 84133

' /aAAi**-

f^J*l7^>
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CALLISTER, DUNCAN & NEBEKER
RICHARD H. NEBEKER (A2369)
GARY R. HOWE (A1552)
P. BRYAN FISHBURN (A4572)
Suite 800 - Kennecott Building
Salt Lake City/ Utah 84133
Telephone: (801) 530-7300

Hinpley.J&ep&d
Dist. Court
H. Dixon Hirtf
iey^Cte^ci DAt.
rvonntv
r
}sputy Clerk

Attorneys for Plaintiff
Home Savings and Loan Association
r

' THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

HOME SAVINGS AND LOAN
ASSOCIATION, a Utah
corporation,

ORDER

Plaintiff,
vs.
THE AETNA CASUALTY AND
SURETY COMPANY,

Honorable Michael k, Murphy
Civil No. C86-2257

Defendant.

This action was tried before a jury commencing on
October 27, 1987 and concluding NoM?mbet 25, 19 8?.

The Jury

returned a Special Verdict and Responses to Special Jury
I •> .

November 25, 1987.

January 15, 1988 • hearing was held on the issue
of the

Answers to the Special Jury

Interrogatories.

Plaintiff Home Savings and Loan was

represented by Gary R. Howe, Esq. and P. Bryan Fishburn, Esq.
Defendant Aetna Casualty & Surety Co. was represented by
Lynn S. Davies, Esq., Russell C. Fericks, Esq., and Michael A.
Peterson, Esq.

The following motions were presented to the

Court and briefed by the parties:

I

1.

Home Savings' Motion for Finding that Jury's Answers

ij to Special Jury Interrogatories Nos. 2 and 4 Were Not Supported
I by the Evidence;
!»

2.

Home Savings' Motion for Entry of Judgment; and

3.

Aetna's Motion for Entry of Judgment.

I!

Subsequent to the hearing, but prior to a resolution
by the Court of issues raised in the above motions, Home
Savings submitted the Affidavit of Jury Foreman Bruce E.
1

Coulsey in support of its motions.

On January 27, Aetna filed

a Motion to Strike the Jury Foreman's Affidavit.

Both parties

filed Memoranda with regard to Aetna's Motion to Strike.

On

February 18 and February 26, Aetna then submitted Affidavits of
six jurors in opposition to Home Savings' submission.
- 2 -

The Court, having resolved the issues submitted to it,
and having considered the submission of Affidavits by both
plaintiff and defendant, issued a Memorandum Decision dated
March 4, 1988. As set forth in the Memorandum Decision, the
Court finds that the jury's affirmative response to
Interrogatory No. 2 is not supported by the evidence presented
at trial.

The Court further finds that the jury's responses to

Interrogatories Nos. 4-8 do not, as a matter of law, warrant an
entry of judgment of no cause of action in favor of Aetna.
Accordingly, the Court finds that Home Savings is entitled to
an entry of judgment in its favor, consistent with the Special
Verdict returned by the jury.

Consistent with the Memorandum

Decision referred to above the Court enters its Order as
follows:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:

1.

Home Savings* Motion For Finding that Jury's Answers

to Special Jury Interrogatories Nos. 2 and 4 were Not Supported
By the Evidence is GRANTED with respect to Interrogatory No. 2,
but DENIED with respect to Interrogatory No. 4;

2.

Home Savings' Motion For Entry of Judgment is GRANTED;
- 3 -

3.

Aetna's Motion for Entry of Judgment is DENIED;

4.

Aetna's Motion to Strike the Jury Foreman's Affidavit

is GRANTED;

5.

The Court, sua sponte, orders that the Affidavits of

Jurors submitted by Aetna are hereby striken;

6.

A hearing for the purpose of deciding remaining issues

previously reserved by the parties for determination by the
Court is hereby set for March
o'clock

, 1988, at the hour of

..m.

iL^ffls^
DATED: % L * C &

2^,

1988,

H6norable Michael R. MurpKy
Third Judicial District Court
Approved as to Form:
ATTBiT
H.
K OXOMHiNO!
OXG41 HiNDLEY

By
Lynn S. Davies, Esq,
Russell C. Fericks, Esq.
Attorneys for Aetna Casualty & Surety Co.
CDN2200F
-

4

-

CERTIFICATE OF HAND DELIVERY

I hereby certify that on the II

'Cf-tiu,*-

day of -Mwete, 1988, I

hand-delivered a true and correct copy of the foregoing
proposed ORDER to:

Russell C. Fericks
Richards, Brandt, Miller & Nelson
50 S. Main Street, Suite 700
Salt Lake City, UT 84101

•>,-.

/vfata?

CDN2200F

- 5 -
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FILED IN CLERK'S OFFICE
Salt Lake County Utah

GARY R. HOWE [A1552]
P. BRYAN FISHBURN [A4572]
Attorneys for Plaintiff
Home Savings & Loan Association
CALLISTER, DUNCAN & NEBEKER
Suite 800 - Kennecott Building
Salt Lake City, Utah 84133
Telephone: (801) 530-7300

NOV - - 1938
Osprfl C'--fk

LYNN S. DAVIES [A0824]
RUSSELL C. FERICKS [A3793]
Attorneys for Defendant
Aetna Casualty & Surety Company
RICHARDS, BRANDT, MILLER
& NELSON
CSB Tower, Suite 700
50 South Main Street
P.O. Box 2465
Salt Lake City, Utah 84110
Telephone: (801) 531-1777

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
HOME SAVINGS AND LOAN, a Utah
corporation,
Plaintiff,

:
:

vs.

:

THE AETNA CASUALTY AND SURETY
COMPANY,

:
:
:
:

Defendant.

STIPULATION AND ORDER

Civil No. C86-2257
Judge Michael R. Murphy

Plaintiff Home Savings & Loan and Defendant Aetna
Casualty & Surety Co., by and through their counsel of record,
enter into the following stipulation regarding Home Savings'
claim for attorneys1 fees and costs under General Agreement C
of the Aetna Bond.

Home Savings claims that it incurred and paid
$476,361.83 in attorneys1 fees and costs in defending against
the Armitage lawsuit and, further, that it is therefore
entitled to recover the sum of $474,170.57 under General
Agreement C of the Aetna Bond.

Aetna disputes Home Savings1

claim and contends that the amount claimed by Home Savings is
not reasonable and is not related to the defense of covered
claims under the Aetna Bond.
Home Savings and Aetna hereby compromise their claims
on the issue of Home Savings1 claim for attorneys1 fees and
costs under General Agreement C of the Aetna Bond and stipulate
as follows:
1.

The reasonable amount of attorneys1 fees and

costs incurred by Home Savings in the defense and appeal of the
Armitage litigation is $437,500.00, exclusive of prejudgment
interest.
2.

Prejudgment interest on attorneys1 fees and

costs incurred and paid by Home Savings in defense of the
Armitage lawsuit is to be computed consistent with the
earlier rulings by the court, but the amount of prejudgment
interest to be awarded will be computed by multiplying the
interest otherwise due on the sums incurred and paid by Home
Savings by .9227, which figure is the ratio of $437,500.00 (the
sum stipulated to) over $474,170.57 (the sum Home Savings
claims is due it under General Agreement C ) .

-2

3.

The sum as set forth above is to be

integrated into and made part of the final judgment to be
entered in this action.
4.

Home Savings and Aetna each waive all

arguments, claims and issues on appeal that relate to the
reasonable amount of attorneys' fees and court costs under
General Agreement C of the Aetna Bond.

However, Aetna

specifically reserves the right to appeal the issue of whether
Home Savings is entitled to any attorneys' fees, if it is
determined that Aetna owed no obligation to provide coverage
under the Bond.
DATED this <3^ day of

Nz\ie<i*beT

, 1988.

CALLISTER, DUNCAN & NEBEKER

GARY R./HOWE
P. BRYAN FISHBURN
Attorneys for Plaintiff
DATED this £
Z^"

day of

/^^'^fctr
/^QJe^b'tr

RICHARDS, BRANDT, MILLER
& NELSON

LyNN/S. DAVIES
(USSELL C. FERICKS
Attorneys for Defendant

-3-

, 1988.

ORDER
The parties, having stipulated as set forth above,
and good cause appearing/
IT IS HEREBY ORDERED AND DECREED AS FOLLOWS:
The above Stipulation entered into by the parties is
to govern and bind the parties in this action.

The final

judgment to be entered in this action shall be entered
consistent with said Stipulation.
DATED this 7 ^

day of

/lr^~^*~

, 1988.

BY THE COURT:

MICHAEL R. MURPHY/ J^DGE
THIRD DISTRICT COURl

ATT58T
RWXOMHINDLEY
9r — I / l , r '
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CALLISTER, DUNCAN & NEBEKER
GARY R. HOWE (A1552)
P. BRYAN FISHBURN (A4 572)
Suite 800 - Kennecott Building
Salt Lake City, Utah 84133
Telephone: (801) 530-7300

By7 f /,r^i(\' '—-O^
vH
DeoutyC'crl

Attorneys for Plaintiff
Home Savings and Loan Association
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
* * * * * * *

HOME SAVINGS AND LOAN
ASSOCIATION, a Utah
corporation,
JUDGMENT
Plaintiff,
vs.
Civil No. C-86-2257
Judge Michael R. Murphy

AETNA CASUALTY AND SURETY
COMPANY,
Defendant.

* * * * * * *

Trial by jury of the above-captioned action was commenced
on October 27, 1987, with the Honorable Michael R. Murphy,
District Court Judge, presiding.

Plaintiff Home Savings & Loan

was represented by its counsel, Gary R. Howe and P. Bryan
Fishburn of the law firm of Callister, Duncan & Nebeker, and
Defendant Aetna Casualty and Surety Company was represented by
its counsel, Lynn S. Davies and Russell C. Fericks of the law

firm of Richards, Brandt, Miller & Nelson.

Presentation and

receipt of evidence was concluded on November 24, 1987,
whereupon the ten member jury was instructed by the Court;
heard the closing arguments of counsel; and thereupon commenced
its deliberations.

At approximately 3:30 a.m. on the morning

of November 25, 1987, the jury returned its Special Verdict
with responses to Special Interrogatories.

Premised upon the jury's Special Verdict and previous
post-trial orders entered by the Court, the Court now enters
its judgment for Plaintiff Home Savings & Loan and against
Defendant Aetna Casualty & Surety Company as follows,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1.

Judgment is hereby entered in favor of Plaintiff Home

Savings & Loan and against Defendant Aetna Casualty & Surety
Company in the following amount:
(1)

Net loss as determined in
accordance with paragraph 3
^
of the jury's Spe^i^l ,Verdict ^ ^ f$D
(Figure includes iFprriDriii ilrti ( '
application of the contractual
••deductible" as specified in
Rider SR5884c to Defendant's
Savings & Loan blanket bond
No. 19F3041BCA)
$889,812.46

- 2 -

(2)

(3)

(4)

Legal Fees awarded to the
Plaintiffs in the Armitage
trial and paid to their
attorneys, Nielson & Senior
by Home Savings

$190,647.31

Court costs and reasonable
attorneys fees incurred and
paid by Home Savings in
defending the claims asserted
against it in the Armitage
litigation.

$437,500.00

Prejudgment interest calculated through and including
October « , 1988 at 10%
per annum (*M JMfr

$459,545.96

TOTAL
2.

$1,977,505.73

Plaintiff is awarded judgment for its costs of court

incurred herein, pursuant to Rule 54 of the Rules of Civil
Procedure, in the amount of $3,751.75.

3.

Plaintiff is awarded pre-judgment interest from and

after October 2-61, 1988, at 10 percent per annum interest
accruing at the rate of $416.44 per day until entry of
judgment.

Interest after the entry of judgment shall accrue at

the statutory judgment rate of 12 percent per annum on the
judgment.

- 3 -

DATED this

day of flrr^y^U^
f ^ rr r^*~~

/, x «1988

BY THE COURT:

Michael R. Murphy
D i s t r i c t Court Judge

/ MT5CT
H.C^Q^HiNOLSV,

The aforegoing Judgment approved as to form t h i s ^ ^ day of
totobor,

1988.

£fT^

y

us'^ * /-Jjsvy_/_

Gary R./Howe, Esq.
P. Bryan Fishburn, Esq.
Attorneys for Home Savings & Loan

S. Davies, Esq.
lu^sell C. Fericks, Esq.
Attorneys for Aetna Casualty
and Surety Company

2653F

- 4 -
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The /Etna Casualty and Surety Company
I he Standard Fire Insurance Company
The Automobile Insurance Company
of Hartford, Connecticut 06156
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SAVINGS AND LOAN BLANKET BOND
Sr*ndjfd form No 22, Revised to Stpftmbtr. 1970

UFEIi CASUALTY

CASUALTY AND .SUMTY COMPANY
Hertford, Connecticut 06 U 5

(A Stock Company, ntrtin called th« Underwriter)

Bond No.

DECLARATIONS
Item 1. Name of Insured (herein called Insured):

Principal Address: ^

6

s

°uth

Main

Home Savings & Loan

Salt Lake City, Utah

Street,

(CITY)

Item 2. Bond Period: from noon on

19 F 3041 BCA

ISTATl)

June 2 1 , 1982
IHONTH

OAT

*€*•»

to noon on the effective date of the termination or cancellation of this bond, standard time at the Principal
Address as to each of said dates.
Item 3. Limit of Liability —
Subject to Section 7 hereof, the Limit of Liability is $
1,135,000.00
Provided, however, that if any amounts are inserted below opposite specified Insuring
such amounts shall be part of and not in addition to such Limit of Liability.
Amount applicable to:
Audit Expense Coverage
Insuring Agreement (D)—Forgery or Alteration
Insuring Agreement (E)—Securities

Agreements or Coverage,

$ Nil
$ 100,000.00
$ Nil

(Insert amount of Insuring Agreement or Coverage, or if in Insuring Agreement or Coverage is to be deleted, insert "Not Covered")

If "Not Covered" is inserted above opposite any specified Insuring Agreement or Coverage, such Insuring Agreement
or Coverage and any other reference thereto in this bond shall be deemed to be deleted therefrom.
Item 4. The liability of the Underwriter is subject to the terms of the following riders attached hereto:
SR 5876b
5972a
6042
6091*
*

5884c
5923b
5936d

5973
6037
6041

6059(1)
6064a
6090

Item 5. The Insured by the acceptance of this bond gives notice to the Underwriter terminating or canceling prior
bond(s) or policy(ies) No.(s) N i l
such termination or cancellation to be effective as of the time this bond becomes effective

Signed, sealed and dated (enter below)
8-20-82 ep

THE y€TNA CASUALTY AND SURETY COMPANY

Thomas S. Carpenter, IV

TSB 5064b

/

^

r tT

11K717

^

INSURING AGREEMENTS

FIDELITY
K) Loss through any dishonest or fraudulent act of any of the
iloyees, committed anywhere and whether committed alone or in
jsion with others, including loss, through any such act of any of
Employees, of Property held by the Insured for any purpose or in
capacity and whether so held gratuitously or not and whether or
the Insured is liable therefor.
A U D I T EXPENSE
xpense incurred by the Insured for that part of the cost of audits or
ninations required by State or Federal supervisory authorities to be
Jucted either by such authorities or by independent accountants by
on of the discovery of loss sustained by the Insured through dis•st or fraudulent acts of any of the Employees. The total liability of
Underwriter for such expense by reason of such acts of any Employee
i which such Employee is concerned or implicated or with respect to
one audit or examination is limited to the amount stated opposite
idit Expense Coverage" in Item 3 of the Declarations; it being underd, however, that such expense shall be deemed to be loss sustained
he Insured through dishonest or fraudulent acts of one or more of the
iloyees and the liability of the Underwriter under this paragraph of
ring Agreement (A) shall be a part of and not in addition to the Limit
lability stated in Item 3 of the Declarations.
O N PREMISES
3) Loss of Property (occurring with or without negligence or vioe) through robbery, burglary, common-law or statutory larceny,
t, hold-up, or other fraudulent means, misplacement, mysterious unlainable disappearance, damage thereto or destruction thereof, and
of subscription, conversion, redemption or deposit privileges through
misplacement or loss of Property, while the Property is (or is supsd to be) lodged or deposited within any offices or premises located
where, except in the mail or with a carrier for hire, other than
i r mo red motor vehicle company, for the purpose of transportation,
oss of any of the items of property enumerated in the paragraph
ning Property, in the possession of any customer of the Insured or
my representative of such customer, whether or not the Insured is
le for the loss thereof,
i) through any hazard specified in the preceding paragraph, while
such property is within any of the Insured's offices, or
i ) through robbery or hold-up while such customer or representative
is actually transacting business with the Insured at an outside window or other similar facility offered to the public for that purpose
by the Insured, and attended by an Employee of the Insured, at
any of the Insured's offices, or
c) through robbery or hold-up during business hours while such customer or representative is in any building or on any driveway,
parking lot or similar facility maintained by the Insured as a convenience for such customers or representatives using motor
vehicles if such customer or representative is present in such
building or on such facility for the purpose of transacting business
with the Insured at any of its offices;
•ided such loss, at the option of the Insured, is included in the
jred's proof of loss, and excluding, in any event, loss caused by such
romer or any representative of such customer.

Offices and Equipment
a) Loss of, or damage to, furnishings, fixtures, stationery, supplies
equipment, within any of the Insured's offices caused by larceny or
ft in, or by burglary, robbery or hold-up of such office, or attempt
reat, or by vandalism or malicious mischief, or (b) loss through damto any such office by larceny or theft in, or by burglary, robbery or
d-up of such office or attempt thereat, or to the interior of any such
ce by vandalism or malicious mischief, provided, in any event, that
Insured is the owner of such offices, furnishings, fixtures, stationery,
plies or equipment or is liable for such loss or damage,—always exting, however, all loss or damage through fire.

IN TRANSIT
(C) Loss of Property (occurring with or without negligence or violence) through robbery, common-law or statutory larceny, embezzlement,
theft, hold-up, misappropriation, misplacement, mysterious unexplamable disappearance, being lost or otherwise made away with, damage
thereto or destruction thereof, and loss of subscription, conversion, redemption or deposit privileges through the misplacement or loss of
Property, while the Property is in transit anywhere in the custody of any
person or persons acting as messenger, except while in the mail or with
a carrier for hire, other than an armored motor vehicle company, for the
purpose of transportation, such transit to begin immediately upon receipt
of such Property by the transporting person or persons, and to end immediately upon delivery thereof at destination.
FORGERY OR ALTERATION
(D) Loss through FORGERY OR ALTERATION of, on or ,n any
checks, drafts, acceptances, withdrawal orders or receipts for the withdrawal of funds or Property, certificates of deposit, letters of credit, warrants, money orders or orders upon public treasuries.
Mechanically reproduced facsimile signatures are treated the same
as handwritten signatures.
SECURITIES
(E) Loss through the Insured's having, in good faith and in the course
of business, purchased or otherwise acquired, or sold or delivered, or
given any value, extended any credit or assumed any liability, on the
faith of, or otherwise acted upon, any securities, documents or other
written instruments which prove to have been
(a) counterfeited or forged as to the signature of any maker, drawer,
issuer, endorser, assignor, lessee, transfer agent or registrar, acceptor, surety or guarantor or as to the signature of any person
signing in any other capacity, or
(b) raised or otherwise altered or lost or stolen;
EXCLUDING in any event loss through FORGERY OR ALTERATION
of, on or in any checks, drafts, acceptances, withdrawal orders or receipts for the withdrawal of funds or Property, certificates of deposit,
letters of credit, warrants, money orders or orders upon public treasuries.
Securities, documents or other written instruments shall be deemed
to mean original (including original counterparts) negotiable or nonnegotiable agreements in writing having value which value is, m the
ordinary course of business, transferable by delivery of such agreements
with any necessary endorsement or assignment.
Actual physical possession of such securities, documents or other
written instruments by the Insured is a condition precedent to the
Insured's having relied on the faith of, or otherwise acted upon, such
securities, documents or other written instruments
The word "counterfeited" as used in this Insuring Agreement shall
be deemed to mean only an imitation of any such security, document or
other written instrument which is intended to deceive and to be taken
for an original.
Mechanically reproduced facsimile signatures are treated the same
as handwritten signatures.
REDEMPTION OF U N I T E D STATES SAVINGS BONDS
(F) Loss through the Insured's paying or redeeming, or guaranteeing
or witnessing any signature upon, any United States Savings Bonds,
Series A to K inclusive, United States Savings Notes or Armed Forces
Leave Bonds which shall have been forged, counterfeited, raised or
otherwise altered, or lost or stolen, or on which the signature to the
Request for Payment shall have been forged.
COUNTERFEIT CURRENCY
(G) Loss through the receipt by the Insured, m good faith, of any
counterfeited or altered paper currencies or coin of the United States
of America or Canada issued or purporting to have been issued by
the United States of America or Canada or issued pursuant to a United
States of America or Canadian Statute for use as currency

GENERAL AGREEMENTS
A D D I T I O N A L OFFICES OR EMPLOYEES—CONSOLIDATION
OR MERGER
< If the Insured shall, while this bond is in force, establish any addiial office or offices, such office or offices shall be automatically
ered hereunder from the dates of their establishment, respectively,
notice to the Underwriter of an increase during any premium period
he number of offices or in the number of Employees at any of the
jred's offices need be given and no additional premium need be paid
the remainder of such premium period, unless such increase shall
•It from the Insured's consolidation or merger with, or purchase of
^ts of, another institution.
WARRANTY
3. No statement made by or on behalf of the Insured, whether conned m the application or otherwise, shall be deemed to be a warranty
anything except that it is true to the best of the knowledge and belief
the person making the statement.
rru I O T rr\CTC A M H A T T O R N E Y * ' PPF*

and reasonable attorneys' fees incurred and paid bv rhe Insured in
defending any suit or legal proceeding brought agamst rhe Insured to
enforce the Insured's liability or alleged liability on account of any loss,
claim or damage which, if established against the Insured, would constitute a valid and collectible loss sustained by the inured under the
terms of this bond. In the event such loss, claim or damage is subiect
to a Deductible Amount or is in excess of the amounr collectible under
the terms of this bond, such court costs and attorneys *ees shall be pro
rr.ted Such indemnity shall be in addition to the amount of this bond.
In consideration of such indemnity, the Insured s^aii promptly give
notice to the Underwriter of the institution of any sue* su«r or legal proceeding, at the request of the Underwriter shall furnish ,r ~.rh copies of
all pleadings and other papers therein; and at the Unde'wnrer's election
shall permit the Underwriter to conduct the defense of sucn suitor legal
proceeding, in the Insured's name, through attorneys of rhe Underwriter's own selection. In the event of such election by rh* Underwriter,

r w u u W W U N l j ^ U I N U I Tl
DEFINITIONS
Section 1 The following terms, as used in this bond, shall have the
respective meanings stated in this Section
(a) "Employee" means
(1) any officer or employee of the Insured and any officer or employee of any predecessor of the Insured whose principal
assets are acquired by the Insured by consolidation or merger
with, or purchase of assets of, such predecessor,
(2) any employee of an executive officer of the Insured,
(3) any duly elected or appointed attorney of the Insured or any
employee of such attorney;
(4) any natural person (sometimes known as conveyancer) duly
elected or appointed by the Insured to draw deeds of conveyances of lands, to investigate titles of real property or
otherwise to assist the Insured in the making (as distinguished
from the servicing or collection) of mortgage loans, while
performing such services;
(5) any natural person duly elected or appointed by the Insured
to collect rents for the account of the Insured while collecting
or having possession of such rents, and
(6) any natural person appointed by or with the approval of the
Insured to make collection of savings from persons who compose, or purport to compose, a group making systematic deposits with the Insured while collecting or having possession
of any such savings and such savings, while upon the premises where collected and in the possession or custody of the
said person collecting them, shall be deemed to be in the
possession of the Insured.
Each natural person, partnership or corporation authorized by written
agreement with the Insured to perform services as electronic data
processor of checks or other accounting records of the Insured, herein
called Processor, shall, while performing such services, be deemed
to be an Employee as defined in the preceding paragraph Each such
Processor and the partners, officers and employees of such Processor
shall, collectively, be deemed to be one Employee for all the purposes
of this bond, excepting, however, the third paragraph of Section I I
(b) "Property" means money (i e , currency, coin, bank notes, Federal Reserve notes), postage and revenue stamps, U S. Savings Stamps,
bullion, precious metals of all kinds and in any form and articles made
therefrom, iewelry, watches, necklaces, bracelets, gems, precious and
semi-precious stones, bonds, securities, evidences of debts, debentures,
scrip, passbooks held as collateral, certificates, income shares, prepaid
*'
*s, full paid shares, matured shares, receipts, warrants, rights, transcoupons, drafts, bills of exchange, acceptances, notes, checks,
•ey orders, travelers' letters of credit, warehouse receipts, bills of
lading, withdrawal orders, abstracts of title, insurance policies, deeds,
mortgages upon real estate and/or upon chattels and upon interests
therein, and assignments of such policies, mortgages and instruments,
and other valuable papers, including books of account and other records
used by the Insured m the conduct of its business, and all other instruments similar to or in the nature of the foregoing, in which the Insured
has an interest or in which the Insured acquired or should have acquired
an interest v reason of a predecessor's declared financial condition at
the time o
ne Insured's consolidation or merger with, or purchase of
the pnncip assets of, such predecessor or which are held by the Insured
for any purpose or in any capacity and whether so held gratuitously or
not and whether or not the Insured is liable therefor
EXCLUSIONS
Section 2 T H I S BONO DOES N O T COVER:
(a) loss effected directly or indirectly by means of forgery or alteration of, on or m any instrument, except when covered by Insuring
Agreement (A), (D), (E), (F) or (G),
(b) loss due to military, naval or usurped power, war or insurrection
unless such loss occurs in transit in the circumstances recited in Insuring
Agreement (C), and unless, when such transit was initiated, there was
no knowledge of such military, naval or usurped power, war or insurrection on the part of any person acting for the Insured in initiating
such transit,
(c) loss, in time of peace or war, directly or Indirectly caused by or
resulting from the effects of nuclear fission or fusion or radioactivity;
provided, however, that this paragraph shall not apply to loss resulting
from industrial uses of nuclear energy,
(d) loss resulting from any act or acts of any director or trustee of the
Insured other than one employed as a salaried, pensioned or elected official or an Employee of the Insured, except when performing acts coming within the scope of the usual duties of an Employee, or while acting
as a member of any committee duly elected or appointed by resolution
of the board of directors or trustees of the Insured to perform specific,
as distinguished from general, directorial acts on behalf of the Insured,
' • ) loss resulting from the complete or partial non-payment of, or
j i t upon,
) any loan or transaction in the nature of, or amounting to, a loan
made by or obtained from the Insured, or
(2) any note, account, agreement or other evidence of debt assigned
or sold to, or discounted or otherwise acquired by, the Insured
whether procured in good faith or through trick, artifice, fraud or false
pretenses unless such loss is covered under Insuring Agreement (A),

(0) or <E), ^ o ^ ^
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5 AND LIMITATIONS
therefor,
(g) loss through cashing or paying forged or altered travelers' checks
or travelers' checks bearing forged endorsements, in whatsoever form
drawn, unless fraud or dishonesty on the part of any of the Employees
«s involved, or loss of unsold travelers' checks placed in the custody of
the Insured with authority to sell, where no fraud or dishonesty on the
part of any of the Employees is involved, unless (a) the Insured is legally
liable for such loss of such checks and (b) such checks are later paid or
honored by the drawer thereof
(h) loss of Property or loss of privileges through the misplacement
or loss of Property as set forth in Insuring Agreement (B) or (C) while
the Property is in the custody of any armored motor vehicle company,
unless such loss shall be in excess of the amount recovered or received
by the Insured under (a) the Insured's contract with said armored motor
vehicle company, (b) insurance carried by said armored motor vehicle
company for the benefit of users of its service, and (c) all other msuran *
and indemnity in force in whatsoever form carried by or for the bene t
of users of said armored motor vehicle company's service, and then this
bond shall cover only such excess,
(i) loss resulting from the use of credit or charge cards, whether such
cards were issued, or purport to have been issued, by the Insured or by
anyone other than the Insured, except when covered by Insuring Agreement (A),
()) expense incurred by the Insured for any audit or examination
whether conducted by the Insured, by independent accountants or by
State or Federal supervisory authorities and whether or not conducted
by reason of the discovery of loss sustained by the Insured through dishonest or fraudulent acts of any of the Employees except when covered
by the second paragraph of insuring Agreement (A),
(k) any person, who is a partner, officer or employee of any Processor
covered under this bond, from and after the time that the Insured or any
partner or officer thereof not in collusion with such person shall have
knowledge or information that such person has committed any fraudu
lent or dishonest act in the service of the insured or otherwise, whether
such act be committed before or after the time this bond is effective,
(I) loss (a) involving automated mechanical devices which, on behalf
of the Insured, disburse money, accept deposits, cash checks, drafts or
similar written instruments or make credit card loans unless such automated mechanical devices are located within an office of the Insured
and access thereto is not available outside such office or (b) resulting
from the mechanical failure of such devices to function properly
ASSIGNMENT OF RIGHTS
Section 3 This bond does not afford coverage in favor of any Processor, as aforesaid, and upon payment to the Insured by the Underwriter
on account of any loss through fraudulent or dishonest acts committed
by any of the partners, officers or employees of such Processor whether
acting alone or in collusion with others, an assignment of such of the
Insured's rights and causes of action as it may have against such
Processor by reason of such acts so committed shall, to the extent of
such payment, be given by the Insured to the Underwriter, and the
Insured shall execute all papers necessary to secure to the Underwriter
the rights herein provided for
LOSS—NOTICE—PROOF—LEGAL PROCEEDINGS
Section 4 This bond is for the use and benefit only of the Insured
named in the Declarations and the Underwriter shall not be liable hereunder for loss sustained by anyone other than the Insured unless the
Insured, in its sole discretion and at its option, shall include such loss in
the Insured's proof of loss At the earliest practicable moment after discovery of any loss hereunder the Insured shall give the Underwriter
written notice thereof and shall also within six months after such discovery furnish to the Underwriter affirmative proof of loss with full
particulars* If claim is made under this bond for loss of securities,
the Underwriter shall not be liable unless each of such securities is
identified m such proof of low by certificate or bond number Legal
proceedings for recovery of any loss hereunder shall not be brought
prior to the expiration of sixty days after such proof of loss is filed with
the Underwriter nor after the expiration of twenty-four months from
the discovery of such loss, except that any action or proceeding to recover hereunder on account of any judgment against the Insured m
any suit mentioned in General Agreement C or to recover attorneys'
fees paid in any such suit, shall be begun within twenty-four months
from the date upon which the judgment in such suit shall become
final If the Insured be a Federal Savings and Loan Association or a
state-chartered association insured by the Federal Savings and Loan
Insurance Corporation, but not subiect to state supervisory authority,
it is understood and agreed that in case of any loss hereunder discovered
either by the Insured or the Federal Home Loan Bank of which the
Insured is a member, the said Federal Home Loan Bank is empowered
to give notice thereof to the Underwriter within the period limited
therefor If any limitation embodied in this bond is prohibited by any
law controlling the construction hereof, such limitation shall be deemed
to be amended so as to be equal to the minimum period of limitation
permitted by such law
VALUATION
Section 5
Securities
The Underwriter shall settle in kind its liability under this bond on
account of a loss of any securities, or at the option of the insured shall
pay to the Insured the cost of replacing such securities, determined by
the market value thereof at the time of such settlement In case of a

privileges have no quoted market value, their value shall be determined
by agreement or arbitration. Any loss under this bond of currency or
funds of any country shall be paid in the currency or funds of such
country or, at the option of the Insured, in the United States of America
dollar equivalent thereof determined by the rate of exchange at the time
of the payment of such loss. Any other loss sustained at any of the Insured's offices and payable in money shall be paid in the currency or
funds of the country in which such office is located or, at the option of
the Insured, in the United States of America dollar equivalent thereof determined by the rate of exchange at the time of the payment of such loss.
Loss of Securities
If the applicable coverage of this bond is not sufficient in amount to
indemnify the Insured in full for the loss of securities for which claim
is made hereunder, the liability of the Underwriter under this bond is
limited to the payment for, or the duplication of, so much of such securities as has a value equal to the amount of such applicable coverage and
in such event, the Insured shall assign to the Underwriter all its rights,
title and interest in and to those securities for which such payment or
duplication is made by the Underwriter.
Books of Account and Other Records
In case of loss of, or damage to, Property consisting of books of account or other records used by the Insured in the conduct of its business,
the Underwriter shall be liable under this bond only if such books or
records are actually reproduced and then for not more than the cost of
blank books, blank pages or other materials plus the cost of labor for the
actual transcription or copying of data which shall have been furnished
by the Insured in order to reproduce such books and other records.
Property other than Securities or Records
In case of loss of, or damage to, any Property other than securities,
books of account or other records as aforesaid or damage to the interior
of the Insured's offices, or loss of or damage to the furnishings, fixtures,
stationery, supplies and equipment therein, the Underwriter shall not be
liable for more than the actual cash value of such Property, or of such
furnishings, fixtures, stationery, supplies and equipment, or for more
than the actual cost of repairing such Property or offices, furnishings,
fixtures, stationery, supplies and equipment, or of replacing same with
property or material of like quality and value. The Underwriter may, at
• ts election, pay such actual cash value, or make such repairs or replacements If the Underwriter and the Insured cannot agree upon such cash
value or such cost of repairs or replacements, such cash value or such
cost shall be determined by arbitration.
SALVAGE
Section 6. If the Insured shall sustain any loss covered by this bond
whicn exceeds the amount of coverage provided by this bond plus the
Deductible Amount, if any, applicable to such loss, the Insured shall be
entitled to all recoveries made after payment by the Underwriter of loss
covered by this bond, except recoveries on account of loss of securities
as set forth in the second paragraph of Section 5 or recoveries from
suretyship, insurance, reinsurance, security and indemnity taken by or
for the benefit of the Underwriter, by whomsoever made, less the actual
cost of effecting such recoveries, until reimbursed tor such excess loss,
and any remainder, or, if there be no such excess loss, any such recoveries shall be applied first in reimbursement of the Underwriter and
thereafter in reimbursement of the Insured for that part of such loss
within such Deductible Amount. The Insured shall execute all necessary
papers to secure to the Underwriter the rights herein provided for.
L I M I T OF LIABILITY
Section 7. Payment of loss under this bond shall not reduce the
liability of the Underwriter under this bond for other losses whenever
sustained; PROVIDED, however, that the total liability of the Underwriter under this bond on account of
'a) loss caused by any one act of burglary, robbery or hold-up, or
attempt thereat, in which no Employee is concerned or implicated, or
(b) loss with respect to any one unintentional or negligent act or
omission on the part of any person (whether one of the Employees
or not) resulting in damage to or destruction or misplacement of
Property, or
(c) loss other than those specified in (a) and (b) preceding, caused
by all acts or omissions by any person (whether one of the Employees or not) or all acts or omissions in which such person is
concerned or implicated, or
id) loss other than those specified in (a), (b) and (c) preceding, resulting from any one casualty or event
is limited to the Limit of Liability stated in Item 3 of the Declarations
of this bond or amendment thereof or to the amount of the applicable
coverage of this bond if such amount be smaller, irrespective of the total
amount of such loss.
N O N - A C C U M U L A T I O N OF LIABILITY
Section 8 Regardless of the number of years this bond shall continue
m force and the number of premiums which shall be payable or paid, the
liability of the Underwriter under this bond with respect to any loss
specified in the PROVIDED clause of Section 7 of this bond shall not be
cumulative in amounts from year to year or from period to period.
L I M I T OF LIABILITY UNDER THIS BOND
A N D PRIOR INSURANCE
Section 9. W i t h respect to any loss set forth in subsection (c) of the

by the Underwriter to the Insured or to any predecessor in interest of
the Insured and terminated or canceled or allowed to expire and in
which the period for discovery has not expired at the time any such
loss thereunder is discovered, the total liability of the Underwriter under
this bond and under such other bonds or policies shall not exceed, in the
aggregate, the amount carried hereunder on such loss or the amount
available to the Insured under such other bonds or policies, as limited
by the terms and conditions thereof, for any such loss if the latter
amount be the larger.
If the coverage of this bond supersedes in whole or in part the coverage of any other bond or policy of insurance issued by an Insurer other
than the Underwriter and terminated, canceled or allowed to expire, the
Underwriter, with respect to any loss sustained prior to such termination,
cancellation or expiration and discovered within the period permitted
under such other bond or policy for the discovery of loss thereunder,
shall be liable under this bond only for that part of such loss covered
by this bond as is in excess of the amount recoverable or recovered on
account of such loss under such other bond or policy, anything to the
contrary in such other bond or policy notwithstanding.
OTHER INSURANCE OR I N D E M N I T Y
Section 10. If the Insured carries or holds any other insurance or
indemnity covering any loss covered by this bond, the Underwriter shall
be liable hereunder only for that part of such loss which is in excess of
the amount recoverable or recovered from such other insurance or indemnity. In no event shall the Underwriter be liable for more than the
amount of the coverage of this bond applicable to such loss; subject,
nevertheless, to Section 7 of this bond.
T E R M I N A T I O N OR CANCELLATION
Section 1 I. This bond shall be deemed terminated or canceled as an
entirety—(a) thirty days after the receipt by the Insured of a written
notice from the Underwriter of its desire to terminate or cancel this
bond, or (b) immediately upon the receipt by the Underwriter of a written
request from the Insured to terminate or cancel this bond, or (c) immediately upon the taking over of the Insured by a receiver or other liquidator or by State or Federal officials, or (d) immediately upon the taking
over of the Insured by another institution. The Underwriter shall, on
request, refund to the Insured the unearned premium, computed pro
rata, if this bond be terminated or canceled or reduced by notice from,
or at the instance of, the Underwriter, or if terminated or canceled as
provided in sub-section (c) or (d) of this paragraph. The Underwriter
shall refund to the Insured the unearned premium computed at short
rates if this bond be terminated or canceled or reduced by notice from,
or at the instance of, the Insured
If the Insured be a Federal Savings and Loan Association or a state
chartered association insured by the Federal Savings and Loan Insurance Corporation, no termination or cancellation of this bond in its
entirety, whether by the Insured or the Underwriter, shall take effect
prior to the expiration of ten days from the receipt by the Federal
Home Loan Bank of which the Insured is a member of written notice
of such termination or cancellation unless an earlier date of termination
or cancellation is approved by said Federal Home Loan Bank.
This bond shall be deemed terminated or canceled as to any Employer
— ( a ) as soon as the Insured shall learn of any dishonest or fraudulent
act on the part of such Employee, without preiudice to the loss of any
Property then in transit in the custody of such Employee, or (b> fifteen
days after the receipt by the Insured of a written notice from the Underwriter of its desire to terminate or cancel this bond as to such Employee
RIGHTS AFTER T E R M I N A T I O N OR CANCELLATION
Section 1 2. A t any time prior to the termination or cancellation
of this bond as an entirety, whether by the Insured or the Underwriter, the Insured may give to the Underwriter nonce that it desires
under this bond an additional period of twelve months within which
to discover loss sustained by the Insured prior to the effective date of
such termination or cancellation and shall pay an additional premium
therefor. If this bond is terminated or canceled as an entirety by
reason of the taking over of the Insured by a receiver or other liquidator or by State or Federal officials, such receiver or other liquidator
or State or Federal officials shall have the rights of the Insured and
be subject to the same limitations as set forth <n TH.* paragraph provided that such rights are exercised by notice to the Underwriter within
thirty days after such Insured is taken over by such receiver or other
liquidator or State or Federal officials and provided, further, that such
Insured has not previously exercised such nghrs boon receipt of such
notice from the Insured or from such receiver or other liquidator or
State or Federa\ officials, the Underwriter shall g»ve *\ written consent
thereto; provided, however, that such additional per.od of time shall
terminate forthwith on the effective date of an^ other .nsurance
(a) obtained by the Insured or its successors -n ous^ess, other than
such receiver or other liquidator or Stare ?r federal officials,
replacing in whole or in part the insurance a^orced by this bond,
whether or not such other insurance provides coverage for loss
sustained prior to its effective date, or
(b) obtained by such receiver, liquidator or Stj»e v c ederal officials
replacing in whole or in part the insurance a**orded by this
bond but only if such other insurance ?'*?*• 3es coverage to
some extent for loss sustained prior to *\ #* # *ctiv« date, and
m the e^ent that such additional period o' r * - • \ »ermmated as
L
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RIDER
To be attached to and form part of Blanket Bond, Standard Form No. 22
in favor of

, No.

19 F 3041 BCA

Home Savings & Loan

It is agreed that:
1

The attached bond is amended:
(a) by deleting the second paragraph of subsection (a) of Section 1 ;
(b) by deleting the exclusion from Section 2 which reads as follows:
"any person, who is a partner, officer or employee of any Processor covered under this bond,
from and after the time that the Insured or any partner or officer thereof not in collusion
with such person shall have knowledge or information that such person has committed any
fraudulent or dishonest act in the service of the Insured or otherwise, whether such act be
committed before or after the time this bond is effective";
(c) by deleting Section 3.

2.
This rider shall become effective as of noon on June 2 1 , 1982
as specified in the attached bond.

Accepted: Signature Waived

O I L I T I ELECTRONIC DATA PROCESSING COVERAGE
FOR USE WITH BLANKET BONOS. STANDARD FORMS NOS. 14. 22 AND
24, DISCOVERY" OR "LOSS SUSTAINED" FORMS, ANO STANDARD FORM
NO 15, TO OELETE ELECTRONIC DATA PROCESSING COVERAGE.
REVISED TO JUNE. 1974.
SR 5876b Print** m U.S.A.

i

standard time

RIDER
To be attached to and form part of Blanket Bond, Standard Form No
in favor of

22

, No

19 F 3041 BCA

Home Savings & Loan

It is agreed that4
1 The Underwriter shall not be liable under any of the Insuring Agreements of the attached bond
on account of loss as specified, respectively, in subdivisions (a), (b), (c) and (d) of the Provided clause of
Section 7 of the attached bond, unless the amount of such loss, after deducting the net amount of all reimbursement and/or recovery obtained or made by the Insured, other than from any bond or policy of insurance
issued by a surety or insurance company and covering such loss, or by the Underwriter on account thereof
prior to payment by the Underwriter of such loss, shall exceed the sum of Five Thousand and no/100—
•

Dollars ($5,000.00

)

(herein called Deductible Amount), and then for such excess only, but in no evant for more than the Limit of
Liability stated in Item 3 of the Declarations of the attached bond or amendment thereof or the amount of
the applicable coverage of such bond if such amount be smaller
2
The Insured shall, in the time and in the manner prescribed in the attached bond, give the Underwriter notice of any loss of the kind covered by the terms of the attached bond, whether or not the Underwriter is liable therefor, and upon the request of the Underwriter shall file with it a brief statement giving
the particulars concerning such loss
3
This rider applies to loss sustained at any time but discovered after noon on June 2 1 , 1982
standard time as specified in the attached bond

Accepted:

Signature Waived

CXCISS OR AGGREGATE D f DUCT I t i l — OtSCOVCRY FORM
FOR USE W I T H BLANKET BONOS STANDARD FORMS NOS 5 14 22 A N D
?4
DISCOVERY
FORMS W H E N ISSUED AS EXCESS OVER A N UNDER
L Y I N G A M O U N T OR TO PROVIDE A DEDUCTIBLE A M O U N T UNDER A L L
INSURING AGREEMENTS W I T H THE FORGERY OEOUCTIBLE A P P L Y I N G ON
A N AGGREGATE BASIS
REVISED TO J A N U A R Y 1975
SR 5884c
P n n r « d in U S A

RIDER
To be attached to and form part of Blanket Bond, Standard Form No. 22, No. 19 F 3041 BCA
m favor of

Home Savings & Loan

It is agreed that:
1
Anything in the attached bond to the contrary notwithstanding, the attached bond shall be deemed
terminated or canceled as an entirety sixty days after the receipt by the Insured of a written notice from the
Underwriter of its desire to terminate or cancel such bond.
2

This rider shall become effective as of noon on June 2 1 , 1982

CANCELATION t l O I t
FOR USE WITH ALL FINANCIAL INSTITUTION BLANKET BONOS, "DISCOVERY" OR "LOSS SUSTAINED" FORM, TO PROVIOE FOR SIXTY DAYS
NOTICE OF CANCELATION WHEN THE BONO IS CANCELED AS AN ENTIRETY BY THE UNDERWRITER.
NOTE NOT APPLICABLE TO STANDARD FORM NO. 10
REVISED TO APRIL 1974
.SR 5923b Pnnttd in U S A

RIDER
To be attached to and form part of Blanket Bond. Standard Form No 22

No 19 F 3041 BCA

in favor of Home Savings & Loan
It is agreed that:
1. The Underwriter shall not be liable under the attached bond on account of loss through the surrender
of Property away from an office of the Insured as a result of a threat:
(a) to do bodily harm to any person, except loss of Property in transit in the custody of any person
acting as messenger provided that when such transit was initiated there was no knowledge by the
Insured of any such threat, or
(b) to do damage to premises or property,
except when covered under Insuring Agreement/Clause (A).
2. This rider shall become effective as of 12:01 a.m. on June 2 1 , 1982
as specified in the attached bond.

Accepted:

Signature Waived

EXTOimOM EXCLUSION RIDER
FOR USE WITH ANY BLANKET BOND FORM NOT CONTAINING AN EXTORTION EXCLUSION TO EXCLUOE LOSS THROUGH SURRENDER OF PROPERTY
AWAY FROM AN OFFICE OF THE INSURED
REVISED TO SEPTEMBER. 1980
SR 59364 Pr.nttd in U.S.A.

•»!

standard time

RIDER
To be attached to and form part of Blanket Bond, Standard Form No. 22. No. 19 p 3041 BCA
in favor of

Home Savings & Loan

It is agreed that:
1. The attached bond is amended by deleting subsection (i) of Section 2 and by substituting in lieu
thereof the following:
"(i) loss resulting from:
the use of credit, debit, charge, access, convenience, identification or other cards
(a) in obtaining credit; or
(b) in gaining access to automated mechanical devices which, on behalf of the Insured, disburse money, accept deposits, cash checks, drafts or similar written instruments or make
credit card loans; or
(c) in gaining access to Point of Sale Terminals, Customer-Bank Communication Terminals,
or similar electronic terminals of Electronic Funds Transfer Systems,
whether such cards were issued, or purport to have been issued, by the Insured or by anyone other than the
Insured, except when such loss is covered by Insuring Agreement (A)M.
2. This rider shall become effective as of 12:01 a.m. on
as specified in the attached bond.

Accepted: Signature Waived

ciieorr. ocsrr. CHARO*ACCOS,

CONVWIIHCI.

lOCNTiriCATION OH O t M I H CAllO OCCLUSION
FOR USE WITH BLANKET BONOS. STANDARD FORMS NOS. 5 AND 22.
•DISCOVERY" OR "LOSS SUSTAINED" FORM. TO EXCLUDE LOSS RESULTINQ FROM THE USE OF CREDIT. DEBIT. CHARGE. ACCESS. CONVENIENCE.
IDENTIFICATION OR OTHER CAROS IN OBTAINING CREDIT OR IN GAINING
ACCESS TO AUTOMATED MECHANICAL DEVICES OR ELECTRONIC TERMINALS OF ELECTRONIC FUNOS TRANSFER SYSTEMS.
REVISED TO APRIL. 1977.
SR 5072a Printtd in U.S.A.

June 2 1 , 1982

standard time

RIDIR
To bt attachtd to and form part of Blanktt Bond, Standard Form No 22, No 19 F 3041 BCA
in favor of

Hoot Savings & Loan

It is agrttd that
1

Substction (I) of Stction 2 of tht attachtd bond is dtltttd

2 Tht Undtrwnttr shall not bt liablt undtr tht attachtd bond on account of loss involving automattd*
mtchanical dtvicts which, on behalf of tht Insured, disburst money, accept deposits, cash checks, drafts or
similar written instruments or make credit card loans unless
(a) such automated mechanical devices ^r% situated within tn office of tht Insured which is
permanently staffed by an Employee whose duties are those usually assigned to an association
teller whether or not public access to such devices is from outside the confines of such office, or
(b) such automated mechanical devices Mf not situated within Mn office covered under (a) above,
but sn situated on premises Mt a location listed in the Schedule in paragraph numbered 3 below,
but in no event shall the Underwriter be liable under the attached bond for loss (including loss of Property)(i) as a result of damage to such automated mechanical devices situated within any office
reftrfd to in (a) above resulting from vandalism or malicious mischief perpetrated from
outside such office, or
(H) as a result of damage to such automated mechanical devices situated on any premises
ref^rfd to in (b) above resulting from vandalism or malicious mischief, or
(HI) as a result of damage to the interior of that portion of a building on any premises rtferred
to in (b) above to which tht public has access resulting from vandalism or malicious mischief, or
dv) as a result of mechanical breakdown or failure of such automated mechanical devices to
function properly, or
(v) through misplacement or mysterious unexplainable disappearance while such Property is
(or is supposed to be) located within any such automated mechanical devices, or
(vi) to any customer of the Insured or to any representative of such customer while such ptrson
is on any premises referred to in (b) above, or
(VH) as a result of the use of credit, charge, access, convenience, identification or other cards
in gaining access to such automated mechanical devices whether such cards were issued or
purport to have been issued, by the Insured or by anyone other than the Insured,
except when such loss is covered undtr Insuring Agreement (A)
3

Schedule of Device Locations
LIMIT Of LIABILITY
AT EACH
DEVICE LOCATION

DEVICE
LOCATION

Hil

Nil

DEDUCTIBLE AMOUNT
AT EACH
DEVICE LOCATION

Mil

4 The liability of the Underwriter under the Schedule set forth in pMr^qnph numbered 3 is limited
to tht sum set forth opposite each device location, after the application of the deductible amount if any it
being understood, however, that such liability shall be a part of ^r\6 not in addition to the Limit of Liability
stated in Item 3 of the Declarations of the attached bond
5. This rider shall become effective as of noon on
as specified in tht attached bond

Accepted Signature Waived

AUTOMATS* T f U i a MACMtMf
txcuitiew; U M r r t t M OM M i M t u r * COVCIAOI, i C M t e t u a t
COVtltt LOCATION* Of UNATTtNtit SCVlCtt
fO* USf WITH SAVINGS ANO LOAN SLANKfT »ONO STANOAAO '0«M
NO 22 OISCOVMY- OH LOSS SUSTAINIO fO*M TO MOVIOC AN
exclusion L I M I T I O

ON MIMISCS

COVMAGI

A N O A SCHCOUU of

COVfMD LOCATIONS 09 UNATTENOfD OCVICtS — I N CONNICTION
WITH AUTOMAT!0 MfCMANlCAL OCVICIS USf 0 *Oft OiSaUftSING MONCV
*s*^«a«kjA ncsAciT* f A t u i w . rhtCftft OBArr* Oft OTMrt ilMILAft

June 2 1 , 1982

sUrniMrd time

RIDER
To be attached to and form part of Blanket Bond, Standard Form No. 22 . N o 19 F 3041 BCA
in favor of

Home Savings & Loan

It is agreed that:
1 The attached bond is amended by deleting the General Agreement captioned ADDITIONAL OFFiCl
OR EMPLOYEES—CONSOLIDATION OR MERGER and by substituting in the place thereof the following
ADDITIONAL OFFICES OR EMPLOYEESCONSOLIDATION. MERGER OR PURCHASE OF ASSETS—NOTICE
If the Insured shall while this bond is in force, establish any additional office or offices ott
than by consolidation or merger with, or purchase of assets of, another institution such office
offices shall be automatically covered hereunder from the dates of their establishment respe
tively. and without the requirement of notice to the Underwriter of an increase during a
premium period in the number of offices or Employees at any of the offices covered hereunc
or the payment of additional premium for the remainder of such premium period
If the Insured shall, while this bond is in force, merge or consolidate with, or purchase t
assets of. another institution, the Insured shall not have such coverage as is afforded unc
this bond for loss which:
(a) has occurred or will occur in offices or premises,
(b) has been caused or will be caused by an employee or employees, or
(c) has arisen or will arise out of the assets
acquired by the Insured as a result of such merger, consolidation or purchase of assets; unle
the Insured shall:
(i) cause to be delivered to the Underwriter written notice of the proposed merger, consolid
tion or purchase of assets at least 60 days pnor to the proposed effective date of the mergt
consolidation or purchase of assets,
(if) obtain the written consent of the Underwriter to extend the coverage provided by tr
bond to such additional offices. Employees and other exposures, and
(in) pay to the Underwriter an additional premium computed pro rata from the date of su
consolidation, merger or purchase of assets io the end of the current premium period
2.

The attached bond is further amended by inserting after the phrase:
" any officer or employee of any predecessor of the Insured whose principal assets are acquin
by the Insured by consolidation or merger with or purchase of assets of such predecessor'

in the definition of Employee." the following words:
. if coverage is extended to such persons under the terms of this bond
3 The attached bond is further amended by inserting after the phrase
interest or" in the definition of "Property", the following words:

in which the Insured has «

, if coverage is extended under the terms of this bond."
4 This rider shall become effective as of noon on June 2 1 , 1982
as specified in the attached bond.

Accepted: Signature Waived

NOTICS or n t n e n t COMSOUOATION oe PUHCHASC
Qfl ASSCTS WOSS)
FOft U S I WITH BLAWKIT SONO STANOAAO 'OAMS NOS S A W O » OlScovcur on LOSS SUSTAINIO ?O*M TO ACOUI*I NOTICI TO TMI
UNOfftWfllTCft OF THf INSUACOS MfftQCft COMSOUOATION OH PUftC H A t f Of ASMTS Of ANOTHfft INSTITUTION
Aoorrio JANUAAV i t n
SftSB? PnnNtfMUSA.

standard tin

IU

RIDER
To be attached to and form part of Blanket Bond, Standard Form No. 22, No. 19 F 3041 BCA
in favor of Home Savings & Loan
It is agreed that:
1. The attached bond is amended by the addition of General Agreement A.2 in the General Agreements
section of the bond as follows:
NOTICE OF CHANGE OF CONTROL
A.2

Upon the Insured's obtaining knowledge of a transfer of its outstanding voting stock or voting
rights (including rights with respect to withdrawable accounts) which results in a change in
control of the Insured, the Insured shall within thirty days of such knowledge give written
notice to the Underwriter setting forth,
1. the names of the transferors and transferees (or the names of the beneficial owners if the
shares or voting rights are registered in another name),
2. the total number of shares or voting rights owned by the transferors and the transferees
(or the beneficial owners), both immediately before and after the transfer, and
3. the total number of outstanding shares of voting stock or voting rights.
As used in this General Agreement, control means the power to determine the management
or policy of the Insured by virtue of voting stock or voting rights ownership, A change in
ownership of voting stock or voting rights which results in direct or indirect ownership by a
stockholder or an affiliated group of stockholders of ten per cent (10%) or more of the
outstanding voting stock or voting rights of the Insured shall be presumed to result in a change
of control for the purpose of the required notice.
Failure to give the required notice shall result in termination of coverage of this bond, effective
upon the date of stock transfer or voting rights transfer for any loss in which any transferee is
concerned or implicated.

2. This rider shall become effective as of noon on June 2 1 , 1982
as specified in the attached bond.

Accepted: Signature Waived

NOTICE OP CHANQt OP CONTROL WOCH
FOR USE WITH BLANKET BONO. STANOARO FORM NO. 22. "OISCOVERY"
OR "LOSS SUSTAINED" TO REQUIRE NOTICE TO THE UNDERWRITER OF A
CHANGE OF CONTROL OF THE INSURED.
AOOPTED JULY, 1976.
SR6042

Prints In U.S.A.

standard time

RIDER
To be attached to and form part of Blanket Bond, Standard Form 22, No.
in favor of

19 F 3041 BCA

Home Savings & Loan

It is agreed that:
1. The attached bond is hereby amended by deleting the first paragraph of Insuring Agreement (A)
and by substituting in lieu thereof the following:
M

(A) Loss resulting directly from one or more dishonest or fraudulent acts of an Employee, committed
anywhere and whether committed alone or in collusion with others, including loss of Property resulting from
such acts of an Employee, which Property is held by the Insured for any purpose or in any capacity and
whether so held gratuitously or not and whether or not the Insured is liable therefor.
Dishonest or fraudulent acts as used in this Insuring Agreement shall mean only dishonest or fraudulent
acts committed by such Employee with the manifest intent:
(a) to cause the Insured to sustain such loss; and
(b) to obtain financial benefit for the Employee, or for any other person or organization intended by
the Employee to receive such benefit, other than salaries, commissions, fees, bonuses, promotions,
awards, profit sharing, pensions or other employee benefits earned in the normal course of employment.M
2. In addition to the existing Exclusions in the attached bond, the Underwriter shall not be liable under
any Insuring Agreement for:
(i) Potential income, including but not limited to interest and dividends, not realized by the Insured
because of a loss covered under this bond.
(ii) All damages of any type for which the Insured is legally liable, except direct compensatory damages
arising from a loss covered under this bond.
(iii) Loss resulting from payments made or withdrawals from a depositor's account involving funds
erroneously credited to such account, unless such payments are made to or withdrawn by such
depositor or representative of such depositor who is within the office of the Insured at the time of
such payment or withdrawal, or unless such loss is covered under Insuring Agreement (A).
3. This rider shall become effective as of noon on
as specified in the attached bond.

Accepted: Signature Waived

DEFINITION OF DISHONISTY - EXCLUSIONS
FOR USE WITH BLANKET BONO. STANOARO FORM NO. 22. "DISCOVERY"
ANO "LOSS SUSTAINED" FORMS TO REVISE INSURING AGREEMENT (A)
AND ADO CERTAIN EXCLUSIONS.
ADOPTED JULY, 1976.
SR 6041 Primed in U.S.A.

June 2 1 , 1982

standard time

EmcTivt T I M moot

eNDonsmnrr as
(Edition of January, 1977)

To be attached to and form part of Policy or Bond No.

19 F 3041 BCA

issued to or in favor of Home Savings & Loan
The time of inception and the time of expiration, termination or cancelation of this policy or bond and
of any schedule, endorsement or rider attached or to be attached shall be 12:01 a.m. standard time.
To the extent that coverage in this policy or bond replaces coverage in other policies or bonds terminating at noon standard time on the inception date of this policy or bond, coverage under this policy or bond
shall not become effective until such other coverage has terminated.
Effect ve as of

June 2 1 , 1982

FOR USE WITH ANY BONO ANO THE COMPREHENSIVE 3 0 ANO SLANKET
CHIME POLICIES TO CHANGE THE TIME OF INCEPTION OR TERMINATION
FROM NOON TO 12 01 AM
ADOPTED JANUARY. 1t77
SR SOM (1) Print* in U.8.A.

RIDER
To be attached to and form part of Blanket Bond, Standard Form No. 22 , No.

19 F 3041 BCA

in favor of Home Savings & Loan
It is agreed that:
1. The Underwriter shall not be liable under the attached bond for:
Loss resulting directly or indirectly from payments made or withdrawals from a depositor's account
involving items of deposit which are not finally paid for any reason, including but not limited to Forgery
or any other fraud, unless such payments or withdrawals are physically received by such depositor or
representative of such depositor who is within the office of the Insured at the time of such payment or
withdrawal, or except when covered under Insuring Agreement/Clause (A).
2. If this rider is attached to Standard Form No. 5, then the following language of Exclusion (e) is deleted:
" . . . or loss resulting from payments made or withdrawals from any depositor's account by reason of
uncollected items of deposit having been credited by the Insured to such account, unless such payments
are made to, or withdrawn by, such depositor or representative of such depositor who is within the office
of the Insured at the time of such payment or withdrawal, or unless such loss is covered under Insuring
Agreement (A).M
3. This rider shall become effective as of 12:01 a.m. on June 2 1 , 1982
as specified in the attached bond.

Accepted:

Signature Waived

UNCOLLECTED F U N K EXCLUSION
FOR USE WITH BLANKET BONOS. STANOARO FORMS NOS. S ANO 22.
"DISCOVERY" OR "LOSS SUSTAINED" FORMS ANO FORM NO. 23 TO EXCLUDE ANY LOSS RESULTING FROM THE PAYOUT OR WITHDRAWAL OF
UNCOLLECTED ITEMS OF DEPOSIT.
REVISED TO DECEMBER. 19B0.
SR 6064* P r i m * In U.SA

standard time

RIDER

To be attached to and form part of Bond No
in favor of

19 F 3041 BCA

HOME SAVINGS & LOAN, ET AL

It is agreed that:
1. The Deductible Amount applicable under the attached bond to loss
sustained through acts or defaults committed by Employees shall not apply
to loss sustained by any Employee Welfare Benefit Plan or Employee Pension
Benefit Plan covered under such bond through acts or defaults committed by
any Employee of any such Plan.
2.

This rider is effective as of

Signed, sealed and dated
January 3, 1983

12-3-82

THE £TNA CASUALTY AND SURETY COMPANY

BY
Sheila Diggins, Attorney-inAf^dt

SR 5817a

RIDER
To be attached to and form part of Bond No
in favor of

19 P 3041 BCA

Horn* Sayings & Loan, e t a l

It is agreed that*
1 If the attached bond, in accordance with its agreements, limitations and conditions, covers los
sustained by two or more Employee Welfare or Pension Benefit Plans or sustained by any such Plan in addi
tion to loss sustained by an Insured other than such Plan, it is the obligation of the Insured or the Plan Ad
ministrator(s) of such Plans under Regulations published by the Secretary of Labor implementing Section K
of the Welfare and Pension Plans Disclosure Act of 1958 to obtain under one or more bonds or police*
issued by one or more Insurers an amount of coverage for each such Plan at least equal to that which woulc
be required if such Plans were bonded separately
2. In compliance with the foregoing, payment by the Underwriter in accordance with the agreements,
limitations and conditions of the attached bond shall be held by the Insured or if more than one, by the
Insured first named therein for the use and benefit of any Employee Welfare or Pension Benefit Plan sustaining loss covered by the attached bond and to the extent that such payment is in excess of the amount o<
coverage required by such Regulations to be carried by said Plan sustaining such loss, such excess shall be
held for the use and benefit of any other such Plan also covered under the attached bond in the event that
such other Plan discovers that it has sustained loss covered thereunder.
3. If money or other property of two or more Employee Welfare or Pension Benefit Plans covered under
the attached bond is co-mingled, recovery under the attached bond for loss of such money or other property through fraudulent or dishonest acts of Employees shall be shared! by such Plans on a pro rata basis
in accordance with the amount for which each such Plan is required to carry bonding coverage in accordance
with the applicable provisions of said Regulations.
4 Nothing herein contained shall vary, alter or extend any of the agreements, limitations and conditions of the attached bond.
5

This rider is effective as of noon on

Signed, sealed and dated (enter below)

12-3-82
THE >ETNA CASUALTY ANI^SURETY COMPANY

1-5-83

By>^^^

*J±

Sheiia Diggins, Attorney- i £ ) $ c t

HOME SAVINGS & LOAM, ET AL
Accepted.

BY:

PAY-OVI*

iion

FOR USI WITH ALL FORMS OF STANDARD^ BONOS. WHIN TWO ORiMOM
EMPLOYEE WELFARE OR PENSION BENEFIT PLANS ARE COVERED THERE.
UNDER OR WHEN ANY SUCH PLAN IS COVERED THEREUNDER IN A &
OITION TO ANOTHER INSUREO. TO.COMPLY WITH THE_MgULATIONS
OF THE SECRETARY OF LABOR AS TO THE DIST*lBtfT10N OP LOSS
PAYMENTS.
REVISED TO JANUARY, 1963.
SR 379At

Prmttd in U S A

(F-1011) Ed 1-63

^

RIDER
To be attached to and form part of Bond No.
in favor of

Hoot Savings & Loan

effective as of

June 2 1 , 1982

19 F 3041 BCA

In consideration of the premium charged for the attached bond, it is hereby agreed that:
1

From and after the time this Rider becomes effective the Insured under the attached bond

are:

Home Savings & Loan
Home Savings & Loan Profit Sharing Plan

2. The first named Insured shall act for itself and for each and all of the Insured for all the
purposes of the attached bond.
3. Knowledge possessed or discovery made by any Insured or by any partner or officer thereof
shall for all the purposes of the attached bond constitute knowledge or discovery by all the Insured.
4. If. prior to the termination of the attached bond in its entirety, the attached bond is terminated as to any Insured, there shall be no liability for any loss sustained by such Insured unless
discovered before the time such termination as to such Insured becomes effective.
5. The liability of the Underwriter for loss or losses sustained by any or all of the Insured shall
not exceed the amount for which the Underwriter would be liable had all such loss or losses
been sustained by any one of the Insured. Payment by the Underwriter to the first named Insured of
loss sustained by any Insured shall fully release the Underwriter on account of such loss.
6. If the first named Insured ceases for any reason to be covered under the attached bond,
then the Insured next named shall thereafter be considered as the first named Insured for all the
purposes of the attached bond.
7. The attached bond shall be subject to all its agreements, limitations and conditions except
as herein expressly modified.
of

8. This Rider shall become effective as of
*****
Q^ t h e
the
December
19 82
beginning
Signed, sealed and dated (enter below)
January 59 1983
HOME SAVINGS & LOAN

Accepted:
BY:_

JOINT INSURED RIDEH—DISCOVERY FORM
FOR USE WITH ALL FORMS OF STANDARD BONDS ON A DISCOVERY"
FORM. WHICH 0 0 NOT CONTAIN A JOINT INSUREO PARAGRAPH.
WHENEVER TWO OR MORE ARE NAMED AS INSURED
REVISED TO SEPTEMBER. 1954
SR 5538 Pnn\*6 m U S A

3rd

day

THE >€Ttf>A CASUALTY ANDAURETY COMPANY
BY.

Sheila DiaLns

To be attached to and form part of Blanket Bond, Standard Form No. 22, No. 19 F 3041 BCA
in favor of

Home

Savings & Loan

It is agreed that:
1. The attached bond is amended by inserting as part (c) in the Definitions Section, the following:
(c) "Forgery" (or "Forged") means the signing of the name of another with intent to deceive; it does
not include the signing of one's own name with or without authority, in any capacity, for any purpose.
2. The words "Forgery" and "Forged" shall be deemed to appear with an initial capital throughout thts
bond and attached riders.
3. This rider shall become effective as of 12:01 a.m. on June 2 1 , 1982
as specified in the attached bond.

Accepted:

Signature Waived

FOR USe WITH BLANKET BONOS. STANOARO FOAMS NOS. 5 14, 1 1 20
AND 22 TO PROVIOE FOR A DEFINITION OF THE WOW FORGERY.
AOOFTED DECEMBER. 1M0.
SR eOtO Print** In U.SJL

standard time

RIDIR
To be attached to and form part of Bond No.
in favor of

19 p

3 0 4 1 BCA

H O N Savings & Loan, e t a l

It is agreed that:
1. The word Employee, as used in the attached bond, shall also include any natural person who is a
director or trustee of the Insured while such director or trustee is engaged in handling funds or other property of any Employee Welfare or Pension Benefit Plan owned, controlled or operated by the Insured or any
natural person who is a trustee, manager, officer or employee of any such Plan.
2. This rider is effective as of noon on
Signed, sealed and dated (enter below)

12-3-82
THE /€TNA CASUALTY AND SURETY COMPANY

1-5-83

By:3*2^^
Sheila Diggine, Attorney-in-t$Q

WELFARE AND PENSION HAM R I M !
FOR USE WITH ALL FORMS OF STANOARD 80NOS TO COVER 01 RECTORS
OR TRUSTEES OF THE INSURED WHILE HANOLING FUNOS OR OTHER
PROPERTY OF THE INSURED'S WELFARE OR PENSION PLANS ANO TO
COVER TRUSTEES. MANAGERS. OFFICERS ANO EMPLOYEES OP SUCH
PLANS.
REVISEO TO JANUARY, 1963.
SR 5137b Pnnttd m U.S.A.
.(F-1010) Ed. L63

•J

1

(S£AL)

\u

RIDER
To be attached to and form part of Blanket Bond, Standard Form No. 22 , No.
in favor of

19 F 3041 BCA

Home Savings & Loan

It is agreed that:
1. The Underwriter shall not be liable under the attached bond for any loss resulting directly or indirectly
from trading, with or without the knowledge of the Insured, in the name of the Insured or otherwise, whether
or not represented by any indebtedness or balance shown to be due the Insured on any customer's account
actual or fictitious, and notwithstanding any act or omission on the part of any Employee in connection with
any account relating to such trading, indebtedness, or balance.
In regard to Blanket Bonds Nos. 5, 22 and 24, this sub-section shall not apply to Insuring Agreement (D)
or (E) if coverage is carried thereunder.
2. This rtder applies to loss sustained at any time but discovered after 12:01 a.m. on June 2 1 , 1982
standard time as specified in the attached bond.

Accepted:

SignatureWaived

OCLETI TRAIMN* LOSS H I O « - OltCOVCHY POM*
FOR USE WITH BLANKET BONOS STANDARD FORMS NOS 5 22 24 AND 20.
OISCOVERY' FORMS. TO OELETE TRAOING LOSS COVERAGE
REVISED TO JUNE. 1978
SR 6030a Pnnttd in USA.

CAT. NO. 03**23

RIDER
To be attached to and form part of Bond No.
in favor of

HOME SAVINGS & LOAN

effective as of

JUNE 2 1 , 1983

19 F 3041 BCA

In consideration of the premium charged for the attached bond, it is agreed that:
1. The attached bond is hereby amended by canceling and terminating a certain rider (hereinafter called Canceled
Rider) dated
June 2 1 , 1982
, attached to the said bond and more fully described as follows:

SR-5876b - Delete Electronic Data Processing Coverage

so that from and after the effective date hereof, the attached bond shall continue in force without the amendment
contained in the said Canceled Rider.
2. The amendment of the attached bond effected hereby shall apply to loss or losses sustained at any time but
discovered on and after the effective date hereof.
3. The attached bond shall be subject to all its agreements, limitations and conditions except as herein expressly
modified.
4.

This rider shall become effective as of

Signed, sealed and dated (enter below)
4/6/84

noon

of the 21st day of June

THE /BTNA CASUALTY AND SURETY COMPANY

HOME SAVINGS & LOAN
Accepted:

S i g n a t u r e Waived

RIDER CANCELING AN t X O T N Q MOCR — DISCOVERY FORM
FOR USE WITH ALL FORMS Of STANDARD BONOS ON A "DISCOVERY"
FORM, TO CANCEL OR TERMINATE AN EXISTING RIDER.
REVISED TO SEPTEMBER. 1954.
SR 5S31 Primtd in U S.A.

(F-ttft-At 1.71

1984

Thomas S . C a r p e n t e r , IV/

Anornev-.n.Fact

TobeanachedtoandfarmpactofBohrfNo.
in favor of

19 p 3041 BCA

HOME SAVINGS & LOAN

It is agreed that:
1. Att^rtoutstofthtlnsui^.tf^Undtrwrittf | j f f l t * *

theltstof tneutod under the attached

bond tht following:

HOME SAVINGS SERVICE CORPORATION

2. This ridtr is tffoctive at of noon on

Signed sealed and dated im\fr below)
4/6/84

Juno 2 1 , 1983
THE /BTNA CASUALTY AND SURETY COMPANY

Thomas S, Carpenter^ IV

Accepted:

*»*

Signature Waived

^Ot USf WITH A U FOftittS OP SONOS CONTAINING A JOOff

CLAUSI oa aioca. TO ADO oa

aivisto TO MAY, its?.
sasioH
.(^7S4or-M

CAT. 4 4 M f *
miNTfO IN

IU

RIDER
To be attached to and form part of Blanket Bond, Standard Form No. 22
in favor of

, No.

19 F 3041 BCA

Home Savings & Loan

It is agreed that:
1. The attached bond is hereby amended by deleting Section 12, "Rights After Termination or Cancelation" and substituting in lieu thereof the following:
"RIGHTS AFTER TERMINATION OR CANCELATION
Section 12. At any time prior to the termination or cancelation of this bond as an entirety, whether by
the Insured or the Underwriter, the Insured may give to the Underwriter notice that it desires under this bond
an additional period of 12 months within which to discover loss sustained by the Insured prior to the effective
date of such termination or cancelation and shall pay an additional premium therefor.
Upon receipt of such notice from the Insured, the Underwriter shall give its written consent thereto;
provided, however, that such additional period of time shall terminate immediately
(a) on the effective date of any other insurance obtained by the Insured, its successor in business or any
other party, replacing in whole or in part the insurance afforded by this bond, whether or not such
other insurance provides coverage for loss sustained prior to its effective date, or
(b) upon takeover of the Insured's business by any State or Federal official or agency, or by any receiver
or liquidator, acting or appointed for this purpose
without the necessity of the Underwriter giving notice of such termination. In the event that such additional
period of time is terminated, as provided above, the Underwriter shall refund any unearned premium.
The right to purchase such additional period for the discovery of loss may not be exercised by any
State or Federal official or agency, or by any receiver or liquidator, acting or appointed to takeover the
Insured's business for the operation or for the liquidation thereof or for any other purpose."
2. The attached bond is further amended by inserting the following as the final paragraph of Section 4"Discovery occurs when the Insured becomes aware of facts which would cause a reasonable
person to assume that a loss covered by the bond has been or will be incurred even though the exact
amount or details of loss may not be then known. Notice to the insured of an actual or potential claim
by a third party which alleges that the Insured is liable under circumstances, which, if true, would create
a loss under this bond constitutes such discovery."
3. This rider shall become effective as of 12:01 a.m. on
as specified in the attached bond.

Accepted:

Signature Waived

DUCOVfRV WOCH-HIOHTS ATTtH TIIIMINATION Oil CAMCflATIOM
FOR USE WITH BLANKET BONOS STANDARD FORMS NOS 5. 14 20 ANO 22
OISCOVERY" FORMS TO REVISE SECTIONS 12 ANO 4
ADOPTED OECEMBER. 1960.
SR 6001 Prtmtd in U.3.A.

June 2 1 , 1982

standard time

This poliqf is not valid unlass countarsignsd by our authorized raprasantativa.
Signad for tha Company by:

™

Stcrtftry

PrtsnUm I

Tab 20

Hertford. Connecticut

...... I J I M I

i

06115:^X

mu*f

o e COm«>

pitted for each new bond
and at each p r e m i u m
anniversary.

EXHIBIT

(HEREINAFTER CALLED

UNDERWRITER)

APPLICATION - QUESTIONNAIRE FOR A
SAYINGS AND LOAN BLANKET BOND, STANDARD FORM NO. 22
Application is hereby made b y . . . . . k L \ & \ S . . . . . £ . ^ . ! . * i ^ . . . A „ L ? * ^ . .
(Exact Name of Insured)
Kipal Address

lA.#.._s5.VfXli
(No.)

ftlftlfcil
(Street)

£ ^ I . l * b h
(City)

*

t±X±\
(Zip)

klt*tt.
(State)

(herein called the Insured)

a Savings and Loan Blanket Bond, Standard Form N o . 2 2 , to become effective or to be continued as of noon on

.^..T..?~J..~.?.."~...............

he amount of S . . . . S . Q . 9 . / . . Q O . Q
mtum payable:

Annual Q

Three-year prepaid •

Three-year in equal annual installments

ach copies of Association's latest June 3 0 and December 3 1 financial statements.

iqi 1

Date Insured was established.

(a) Total number of salaried officers and employees; and attorneys,
collectors and conveyancers, if any.

(a) No.

(b) Do you engage the services of persons, partnerships or corporations to act as Closing Attorneys or Conveyancers in the closing
of title to property in connection with approved loans?

(b) Yes Q

(c) N o .

(c) Number and Locations of branches, if any.

'SL.C,

of.

suc^

ur.

$ ^ \ , 3 3 ^

£L

(d) No.

K l O M ^
Average Amount of Assets

June 3 0

5-1 "53q, °°°

QOQ

If Forgery coverage (Agreement D) is desired, state amount.
If Securities Forgery
amount.

coverage (Agreement

0

Locations:

(d) Number of Mobile branch units.
As of latest Financial Statements of:
Dec. 31
Total Assets

No

No.

If " Y e s " , give number included in (a) above.

aa_6S e*sr JLIOO So.

A3

\ QQ

,

OOP

E) is desired, state
KiOT

0

If Audit Expense Coverage is desired, state amount.

K.\n r

iQAMTtSD
ui

i s H r C P

If coverage is desired on officers, employees and partners of concerns engaged in the electronic data processing of the Insured's
checks and other accounting records, state name and location of
each such concern.
|OQ-f

V J L J A M " ^

If Servicing Contractors Coverage is desired:
(a) State amount of coverage.

Kyr^

(a) $

(b) Number of Servicing Contractors (list on page 3 ) .

(b) N o .

(c) Servicing Contractors on whom Excess Indemnity is desired and
state amount of such Excess (list on page 3 ) .

(c) No.

(d) Servicing Contractors not to be covered (list on page 3 ) .
(Note — If Servicing Contractors are Banks (Commercial or
Savings), Savings and Loan Associations or Industry Service
organizations (formed by Banks and Savings and Loan Associations) they may be excluded.

(d) No.

If Fraudulent Real Property Mortgage Coverage is desired, state
amount.
*pn

rrs

lAtMUMv.

. N ^ T

o J A ' l

1

r &

0

,_ r, « . . « . * ^<>ici ..Kin servicing c ^ ar*
or d.ita processors)
to perform any act or service «n connection v . t h the ordinary conduct o1 its business, state whether ndcr covenno such agents is
desired (list such agents on page 3)
II.

N o of agents

If deductibles are to be carried, state amount, and, where applicable,
check ( V ) type of deductible.

All Insuring Agreements except (D) and (E) $

(Note—Underwriting Deductible* may b« *»nt?en in the minimum amount of
StOO and in multioles thereof up to SI 0 0 0 Self-Insurance Deductibles may
be written in the minimum amount of SI 500 and in multioles of S500 up to
SS 0 0 0 thereafter m multiples of $2 500 uo to S I 0 0 0 0 thereafter m multiples of S5 0 0 0 If Insured is subject to Federal Home Loan Bank regulations,
see permissible deductibles permitted by such regulations )

Agreement (D) $

&,

P 9.9.

Are deposits insured by the Federal Savings and Loan Insurance
Corporation?

Yes J3

13.

(a) Are examinations made by State and/or
(b) If so, how often*

(a) Yes JS
No Q
(b)
A p p f c o X i W A T ^

(c) Date of last examination.

(c)

14.

Regular

\

Aggregate Q

S

r

Regular

O

Agreement (E) $
N/^l
\ Aggregate D
If a deductible is to be carried on the basic Insuring Agreements, a
deductible in the same amount, or higher, must apply to ( 0 ) and (E)

12.

Federal authorities?

....
f

No

ZTVJMeL

Q

coctey

1%

ivvorOTHS

1<*S!)L

Audit Procedures:
(a)

Is there an annual audit by an independent C P A *

(a) Yes

(b)

If " Y e s " , is it a complete audit made in accordance with generally accepted auditing standards
and so certified?

(b) Yes SL

NO
NO

a
a

(c)

If the answer to (b) is " N o " , explain the scope of the CPA's examination:

Id) Yes H

No

Q

(g) Yes D
(h) Yes a
(i) Yes D

No 3 .
NO a
No •

KJ

(a) Do you require annual vacations of at least two consecutive weeks for all officers and employees*

(a) Yes

Q

No

©

OkJe. u J k

(b) Is there a formal, planned program requiring the rotation of duties of key personnel without prior
notice thereof*

(b) Yes

Q

No

&

(c) Is there a formal, planned program requiring segregation of duties so that no single transaction can
be fully controlled (from origination to posting) by one person*

(c) Yes

3

No

O

(a) Is Statutory Faithful Performance of Duty bond on specific Position(s) required to be carried*

(a) Yes Q

No

g

(b) If so, list Position(s) covered, Amount(s) and Companies furnishing such bond(s)

(b)

(d)

Is the audit report rendered directly to the Board of Directors*

(e)

State name and location of CPA .

-if)

i o.

Slate the dale of completion of the last audit by CPA

a

....

(g)

Is there a continuous internal audit by an Internal Audit Department*

(h)

If " Y e s " , are monthly reports rendered directly to the Board of Directors?

(i)

If (a) and (d) or (g) and (h) are answered affirmatively, is there direct verification of at least 2 0 %
of all deposit accounts and direct verification of at least 2 0 % of all loan accounts*

'/*

Internal Controls (Other Than Audit Procedures):

16.

17.

List on page 4 all losses sustained by date, type and amount, whether reimbursed or not, during the last six years. If none, so state

1 8.

Name of prior carrier, if other than Underwriter

KJ

Ih.

List of officers, employees, attorneys, collectors, conveyancers (and agents, and servicing contractors, if any, to be covered by rider)
List of officers and employees

Name

Mark D. Amundson
Rebecca T. Arbon
Howard C. Bradshaw
Karen Brimhall
Kathleen Budd
RaNell B. Coleman
arilyn T. Fratto
Kathleen T. Godbe
Betty G- Hearn
Rugan Hexem
T

-

^

. . .

j

In Employ Since

2/8/82
2/18/82
2/1/79
7/16/79
1/28/80
4/19/68
4/14/81
2/22/82
6/7/79
1 4/28/81

Place of Employment
(If at Branch, state location)

Main
Main
Main
i 33rd South
Main
1 Main
Main
33rd South
Roy
1 Mni n

Title or Position

Other Business
Engaged in

t accountant
?eller
President
Teller
Check. Accts \ •
Loan Servic Mgr.
Collect. Mgi r •
Vice Pres.
Loan Solicit or
1 A

-»-

*-

lira McCormick

.

rothy Moore
:helle Mullins
* PewCress
line Reese
cele Smith
xi A. Smolka

4/L9/82

Main

12/31/81
5/18/81
7/16/79
6/1/81
2/1/79
9/21/81

33rd South
33rd South
33rd South
Parley's

ira Smolka
xi R. Woodbury

J/22/79

m ooiiciqor
ii erk

Main

Exec. Sec.

Office Mgr.
Teller
Supervisor
Teller

Main
33rd & Parley's

Exec. V.P.
Teller
V.P. & Secretary

Agents (other than Servicing Contractors) to be covered.
Name and Location

N a m e and Location
N O M E .

Servicing Contractors
List those Servicing Contractors to be covered for amount shown \n answer 8(a) on page ) .
Name and Location

N a m e and Location

OME

t those Servicing Contractors on whom Excess Indemnity is desired, and state amount of such Excess indemnity, referred to «n Question 8(c)
1.
Name and Location

Amount of
Excess Indemnity

OKJS.

List those Servicing Contractors to be cxcliided, referred
Name and Location

Me.

to in answer 8(d) on page 1.
Name and Location

run, oiy, year;

V
Date
of
Loss

$

ai

V

"

r

Amount
Recovered
from other
than Insurance

Amount
of Loss
Pending

Recovered
from Insurance

of
Loss

$

(month, d 4

1

$

If loss occurred
at other than
Main Office,
state location

Type
of
Loss

%

1

t

i

.

1

The present officers ^nd employees of the Insured, of whom a complete list At this time, with positions held, is given above, have, t<
best of the Insured's knowledge and belief, while in the service of the Insured always performed their respective duties honestly There has r
come to its notice or knowledge any information which in the judgment of the Insured indicates that any of the said officers and employee
dishonest Such knowledge as any officer signing for the Insured may now have in respect to his own personal acts or conduct, unknown t<
Insured, is not imputable to the Insured.
Dated at.

.15.1*2

this

i6th

June

dayof

19J

(Im

By..

^

^

^

rrmr*YTi1 1 o r
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RAY, O U I N N E Y & N E B E K E R
PROFESSIONAL CORPORATION

ATTORNEYS
S . J . OUINNCV
ALBCRT R. SOWCN
W . J . O'CONNOR. J R .
ALONZO W.WATSON, J « .
STCFHCN B.NCBC*CR
MITCHELL HCLICM
L.RIOO LARSON
D O N B. ALLCN
M C R L I N O. BAKER
S T E P H E N N. A N O e R S O N

CLARK R o n e s
J A M E S W. F R E C O
THOMAS A.OUINN
H, HAL VtSICK
EUOCNE H.BRAMMALL
NARRVEL E. HALL
J A M E S L. WILOC
M.JOHN ASHTON
H E R B E R T C. LIVSCV
WILLIAM A. M A R S H A L L
J A M E S Z. OAVIS
J . M I C H A E L KELLY ( a C * 9A0NUI
RAUL S. r E L T
OERALO T. S N O W

AT LAW

ALAN A. ENKE
J O N A T H A N A. D I B B L E
S C O T T H . CLARK
J A M E S W. O I L S O N
S T E V E N H. OUNH
J A M E S S. J A R O I N E
KENT H. M U R D O C H
JANET HUOie SMITH
JUOITH MITCHELL BILLINOS
OOUOLAS MATSUMORI
CART O . J O N E S
A N T H O N Y W. S C H O r i E L O
ALLCN L . O R R
• R A O 0 . HAROY
BRIAN E. R A T I
A.ROBERT THORUR
TARA 0 . L U N O O R I N
LARRY O. M O O R E
A N T H O N Y B. O U I N N
T H O M A S L.KAY
B R U C C L. O L S O N

4 0 0 OESERET BUILDING
7 9 SOUTH MAIN STREET
SALT L A K E CITY, UTAH 8 4 I U
(SOU 33Z-I500
2IO FIRST SECURITY BANK BLOG.
9 2 NORTH UNIVERSITY AVENUE
P R O V O , UTAH 8 4 6 0 1
(SOI) 2Z6-72IO
I 0 2 0 r i R S T SECURITY BANK BLOG.
ZAQA WASHINGTON BOULEVARO
OGDEN,UTAH
8**01
(BOD 3 9 9 - < O i S
RAUL H RAY ( 1 8 9 3 - t B S T )
C R R C S T O N ALLCN ( I Q 2 I - I 9 7 M
MARVIN J . 8 C R T O C H 0 9 I S - 1 9 7 B )
A. H . NCOCKER ( l 6 9 S * ( 9 S O t
T E L C C O R Y N O . (BOII 3 3 2 - 7 S - 0

December 9, 1982

Mr. Don Bradshaw
American Insurance & Investment Corp.
P. 0. Box 8489
Salt Lake City, Utah 84108

EXHIBIT

Dear Mr. Bradshaw:
On behalf of my client, Home Savings and Loan ("Home"),
116 South Main Street, Salt Lake City, Utah, 84101, I am writing
to give notice of claims that have been made against Home which,
if established, could result in a loss under Savings and Loan
Blanket Bond, Standard Form No. 22, Bond No. 19 F 3041 BCA issued
by Aetna Life & Casualty.
The claims which may give rise to a covered loss are
set forth in complaints filed in the United States District
Court for the District of Utah and are denominated Abbott, et al,
vs. Shaffer, et al., Civil No. C-82-0628A and Armitage, et al.
vs. Home Savings and Loan, Civil No. C-82-0670A. In essence,
these complaints allege in pertinent part that Home, through certain of its employees and agents, committed fraudulent acts in
connection with a sale of securities and the obtaining by Home
of a second mortgage of plaintiffs' homes.
As the result of discovery recently completed, we have

additionally learned that;

Mr. Don Bradshaw
December 9, 1982
Page Two
1. Certain employees of Home may have accepted compensation from the principals of AFCO, the entity alleged to have
been the issuer of the fraudulent securities.
2. Certain Home employees may have violated Home's
standard policies and procedures as well as specific instruction
with respect to procedures to be followed in the documentation
and closing of loans generally and the subject loans in particular.
3. Some of the plaintiffs allege that what purports to
be their signatures on some of the documents relating to the subject loans were, in fact, not their signatures.
We stand ready to assist you in any way in investigating
and defending these claims.
While we have not yet experienced a loss within the
meaning of the Bond, we are incurring expenses within the coverage of the paragraph entitled "Loss - Notice - Proof - Legal
Proceedings."
If it is necessary for Home to file any further information or forms, please inform us immediately.
Very truly yours,
RAY,

^Thomas
TAQ/as
cc: Howard Bradshaw
David B. Boyce

PA.NOP RACK MAN
rQNV PACKMAN
I^NWCIAPK
PMJ UAMSH

«,>««.,..
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BACKMAN, CLARK & MARSH
ATTORNEYS AT I AW

rtHr^,,»

'OO AMTHITAN SAVING* N HIDING
* ' SOUTH MAIN STREET
*\M T| AK** flT> I UAH I t l l f l

December 21, 1982

Mr. Don Bradshaw
American Insurance &
Investment Corporation
P. 0. Box 8489
Salt Lake City, Utah 84108
Dear Mr. Bradshaw:
Our office is co-counsel with Thomas A. Quinn of Ray, Quinney & Nebeker in
representing Home Savings & Loan in various related matters, concerning which
Mr. Quinn wrote to you on December 9, 1982.
This letter is to give you notice of other claims that have been made against
Home which, if established, could result in a loss under Savings <Sb Loan
Blanket Eond, Standard Form No. 22, Bond No. 19 P 3041 BCA issued by Aetna
Life & Casualty.
The claims which may give rise to a covered loss are set forth in complaints
and counterclaims filed in the following matters:
1.

Bott et ux vs. Home Savings & Loan et al, Civil No. 17132
in the First Judicial District Court or Box hlder, State of
Utah.

2.

The Counterclaim of the defendants in the matter of Home
Savings & Loan vs. Eroadbent et al, Civil No. 20682 in
the First Judicial District Court of Cache County, State of
Utah.

3.

The Counterclaim of the defendants in the matter of Home
Savings & Loan vs. Jorenson et al, Civil Wo. W21b9 in the
First Judicial District Court of Cache County, State of Utah.

4.

The Counterclaim of the defendants in the matter of Home
Savings & Loan vs. Tobler et al. Civil No. 1-32185 in the
Second Judicial Dictrict Court of Davis County, State of
Utah.

5.

The Counterclaim of the defendants in the matter of Home
Savings & Loan vs. Fisher et al, Civil No. 1-32183 in the
Second Judicial District Court of Davis County, State of
Utah.

EXHIBIT
I *\

s\

H I . - . . .-
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6.

Clifford et ux vs. Home Savings & Loan Civil No. 31892
in the Second Judicial District Court of Davis County, State
of Utah*

7.

The Counterclaim of the defendants in the matter of Home
Savings & Loan vs. Lyman et al, Civil No. 82-188 in the
Third Judicial District Court of Salt Lake County, State
of Utah.

8.

The Counterclaim of the defendants in the matter of Home
Savings & Loan vs. Beaumont et al, Civil No. 82-193 in
the Third Judicial District Court of Salt Lake County,
State of Utah.

9*

The Counterclaim of the defendants in the matter of Home
Savings & Loan vs. Gleed, Civil No. 82-192 in the Third
Judicial District Court of Salt Lake County, State of Utah.

10.

The Counterclaim of the defendants in the matter of Home
Savings & Loan vs. Koberts, Civil No. 82-191 in the Third
Judicial District Court of Salt Lake County, State of Utah.

11.

The Counterclaim of the defendnts in the matter of Home
Savings & Loan vs. Sorenson, Civil No. 82-189 in the Third
Judicial District Court of Salt Lake County, State of Utah.

12.

The Counterclaim of the defendants in the matter of Home
Savings & Loan vs. Drumraond, Civil No. 82417 in the Second
Judicial District Court of Weber County, State of Utah.

13*

The Counterclaim of the defendants in the matter of Home
Savings & Loan vs. Beckstead, Civil No. 82419 in the Second
Judicial District Court of Weber County, State of Utah.

14.

The Counterclaim of the defendants in the matter of Home
Savings & Loan vs. Hancock, Civil No. 82418 in the Second
Judicial District Court of Vieber County, State of Utah.

We are also handling several other similar cases where counterclaims have yet
to be filed but may be filed. The subject matter of the complaints and
counterclaims is as set forth in Mr. Quinn's letter, including claims of
fraud and misrepresentation, securities violations, failure to give an
opportunity to rescind, failure to give adequate disclosure, disbursement of
funds prior to rescission right expiration, making loans against the normal
business practices of lending institutions and negligence.
This letter is intended to supplement the letter of Thomas A. Quinn and
incorporates the other information given by him in his letter, a copy of

-3-

which is attached* If you need further information or if it is necessary for
Home to file any farther information of forms, please inform us immediately.
Sincerely yours,
BACKMAN, CLARK & MARSH

David B. Boyce
DBBrtms
Enclosure
cc: Howard Bradshaw
Thomas A. Quinn

J

Tab 22

Commercial Insurance Division
Complex 4500
445 E 4500 So
Salt Lake Oiy, Utah y-nuv

(801)254-5300

September 30, 1983

PERSONAL AND CONFIDENTLY
Mr. Howard C. Bradshaw
IEME SAVERS & LOAN ASSOCIATION
116 South Main Street
Salt Lake City, Utah 84101
Re: Claim No. S-19 FC 407386 RG
Insured - KOTB Savings & Lean Association
Salt Lake City, Utah
Policy No. - 19 F 3041 BCA

Dear Mr. Bradshaw:
This letter is to supplement our correspondence of 2-1-33
concerning the notice of a claim which we received in the form of a
letter frcm Mr. Thomas A. Quinn, Esq. of Ray, Quinney & Nebeker.
We have also received notice of additional claims from Mr. David B.
Boyce of Backman, Clark & Marsh by correspondence dated 12-21-32.
We have reviewed all pleadings in the actions mentioned in
these letters which set forth claims against Hare Savings & Loan and
have reviewed transcripts of various depositions supplied to us by
Mr. Thomas Quinn. As, based upon the correspondence which we have
received fror. Messrs. Quinn and Boyce, it appears that a number of
similar claims have been asserted in various actions, in order to
avoid confusion at a later date, the lawsuits giving rise to the claims
of which we presently have notice a.e listed in the attached Exhibit.
A review of the pleadings filed in the actions listed en the attached Exhibit reveals that there are sane allegations of liability and,
therefore, potential losses,'which are not covered by Bend No. 19 F
3041 BCA, issued to Home Savings & Loan on 6-21-32.
Initially, it is our understanding that Fidelity and Deposit
Insurance Company provided a Bond to Hose Savings prior to the data of
issuance of the Aetna Bond. Any losses which might be reimbursed pursuant to the provisions of the Fidelity and Deposit Bond are not covered
by the Aetna Bond. Section 9 of the Aetna Bond Insuring Agreement provides,
in pertinent part:
If the coverage of this bond supersedes in whole
or in pare the coverage of any other bend or policy of
insurance issued by an Insurer other than the Underwriter
and terminated, cancelled or allowed to expire, the
Underwriter with respect to any loss sustained prior to

EXHIBIT

Mr. Howard C. Bradshaw
September 30, 1983
Pace 2

such termination, cancellation or expiration and
discovered within the pericd permitted under such
other bond or policy for the discovery of loss thereunder shall be liable under this bond only for that
part of such loss covered by this bend as is in excess
of the amount of such loss under such other bond or
policy...
Each claim asserted in the actions listed on Exhibit "A" sets
forth allegations that employees of Hone Savings acted, at all times,
at the direction and for the benefit of Home Savings. An employee who
causes Hone to suffer a loss while acting at the request and under the
direction of the bank har not ccrmitted a dishonest act. subject to coverage by the Bond. Dishonesty is defined through a Rider to this 3ond as:
. . . Dishonest or fraudulent acts cairoitted
by such Eiployee with the manifest intent:
(a) to cause the insured to sustain such loss;
and
(b) to obtain financial benefit for the Employee
or for any other person or organization intended by the
Employee to receive such benefit. . .
The allegations set forth in the pleadings which we have reviewed
assert that all employees acted for the benefit of Home rather than for
their own benefit or the benefit of any other person or organization. Thu
the alleged employee conduct does not fall within the limits of the Aetna
Bond.
Although, in several of the Ccmplaints, there is sane reference to
allegations that plaintiffs did not actually sign loan documents which pur
port to bear their signatures, those contentions do not fall within the
coverage of the Bond. Insuring Agreement D provides coverage for losses
sustained through forgery or alteration of ". . . checks, drafts, acceptances, withdrawal orders or receipts for the withdrawal of funds or proper
certificates of deposit, letters of credit, warrants, money orders or orde
upon public treasuries". There is no allegation that Home sustained a los
through the forgery or alteration of one of those enumerated instruments.
For similar reasons, coverage is not provided by Insuring Agreement
B which pertains to the loss of property through fraudulent means. There
no allegation that a fraud was perpetrated upon Home Savings, in fact, all
allegations are to the effect that Heme Savings acted with full knowledge
of the nature of the transactions involved.

Mr. Howard C. Bracshaw
September 30, 1983
Page 3

In sane cases, it appears that Kane Savings and Loan did net
conply with the notice and proof requirements of Section 4 of the
Bond Conditions and Limitations. Under these circumstances, coverage
is not afforded.
As you are aware, the Aetna Bond applies to claims discovered
during the tenure of the Bond. Although our infonraticn is incorplete,
it appears that many of the claims may have been discovered prior to
6-21-82, the date on which this Bond was issued.
For the foregoing reasons, we wish to advise ycu that any activities undertaken by Aetna, its attorneys, or anyone whan it may retain
in investigating, adjusting or defending the claims referenced in the
attached Exhibit, are not to be construed as a waiver of any right which
Aetna may have to deny coverage of these claims, or any of them, at
any time for the reasons discussed above or for any other reason which
may become apparent through the course of investigation, discovery or
trial.
Also, we have elected not to assume the defense of this lawsuit
per our option under general Agreement C, but will continue with our
investigation.

Sincerely

*

j

r

Nancy L. Wfclker
Senior Claim Representative
NLW:jh
enc.

USDC
Armitage v. Home Savings
Weldon S. Abbott v. Shaffer
Davis County
Clifford v. Home Savings
Home Savings v. Tobler
Home Savings v. Fisher
Cache County
Home Savings v, Broadbent
Home Savings v, Evan Sorenson
Weber County
-

Home Savings v, Beckst^ad
Home Savings v. Hancock
Home Savings v. Drummond
Tooele County
Home
Home
Home
Home
Home

Savings
Savings
Savings
Savings
Savings

v,
v.
v,
v.
v.

Lyman
Beaumont
Gleed
Roberts
Sorenson (Newell)

Box Elder Countv
Bott v. Home Savings
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VAN COTT, BAGLEY, CORNWALL & MCCARTHY'
John A. Snow
Attorneys for Defendants
Suite 1600, 50 South Main Street
Salt Lake City, Utah 84144
Telephone: (801) 532-3333

1

*«•*-< j

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
ANNA MARIE BERGER, personally,
and ANNA MARIE BERGER, as Personal Representative .of Estate
of DAVID V„ BERGER, Deceased,
and ANNA MARIE BERGER, as Guardian Ad Litem of VALERIE BERGER,
JENNIFER BERGER, and DAVID
BERGER,

A N S W E R

Plaintiffs,
C i v i l No.

vs.

C-82-142

THE MINNESOTA MUTUAL LIFE
INSURANCE COMPANY OF ST. PAUL,
MINNESOTA, UTAH MORTGAGE LOAN
CORPORATION OF LOGAN, UTAH,
and TRACY J. LEE, personally,
Defendants.

Defendants answer the Complaint of plaintiff, and
admit, deny and allege as follows:
FIRST DEFENSE
The Complaint fails to state a claim against these
defendants upon which relief may be granted,
SECOND DEFENSE
Answering the specific allegations contained in the
Complaint, these defendants state as follows:
1.

These defendants admit that The* Minnesota Mutual

Life Insurance Company is authorized to transact business in
the State of Utah.

Utah Mortgage Loan Corporation of Logan,

LAW

VAN COTT

BAGLEY

or n e e

OP

C O R N W A L L ft M C C A R T H Y

**

A pworessiOMAi cowro«AnoM
s u i r c i a o o so S O U T H M A I M « r » c i r
SALT LAK« CITY "UTAH « 4 I 4 4

\uO
-

J

* *

*-

Utah, is a Utah corporation, and Tracy J. Lee, a resident of
Denver, Colorado, conducts business in the State of Utah.
These defendants deny the remaining allegations contained in
Paragraph 1 of the Complaint.
2.

These defendants admit that at the time relevant

hereto, defendant Tracy J. Lee was an employee of The Minnesota
Mutual Life Insurance Company, and was the regional group manager of its Denver, Colorado office.

These defendants deny the

remaining allegations contained in Paragraph 2 of the Complaint.
I

3.

These defendants are without knowledge or informa-

tion sufficient to form a belief with respect to the truthfulness of the allegations contained in

Paragraph 3 of the Com-

plaint, and on said grounds denies the same.
4.

These defendants are without knowledge or informa-

tion sufficient to form a belief with respect to the truthfulness of the allegations contained in Paragraph 4 of the Complaint, and on said grounds denies the same.
5.

These defendants are without knowledge or informa-

tion sufficient to form a belief with respect to the truthfulness of the allegations contained in Paragraph 5 of the Complaint, and on said grounds, denies the same.
6*

These defendants are without knowledge or informa-

tion sufficient to form a belief with respect to the truthfulI ness of the allegations in Paragraph 6 of the Complaint concerning the relationship between David V. Berger and Anna Marie
Berger, Valerie Berger, Jennifer Berger, and David Berger; the
sums owing by David V. Berger to Utah Mortgage and Loan Corporation; the mortgage, deed of trust, and/or encumbrance, securing said indebtedness; or the date of the death of David V.

-2-
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Berger; and on said grounds these defendants deny such allegations contained in said Paragraph 6 of the Complaint.

These

defendants admit that The Minnesota Mutual Life Insurance Company, in reliance upon the application of David V. Berger, did
issue a life insurance policy insuring his life.

The terms of

said life insurance policy speak for themselves, and on said
grounds these defendants deny the allegations contained in
Paragraph 6 of the Complaint concerning the terms, provisions,
and agreements contained in said life insurance policy.

These

defendants admit that The Minnesota Mutual Life Insurance Company did refuse to pay to Utah Mortgae Loan Corporation any
sums under said life insurance policy.

These defendants deny

the remaining allegations contained in Paragraph 6 of the Complaint.
7.

These defendants deny the allegations contained in

Paragraph 7 of the Complaint, and specifically deny that Utah
Mortgage Loan Corporation had or has any duty or obligation of
any nature to enforce the terms and conditions of said life
insurance policy.
8.

These defendants deny the allegations contained

in Paragraph 8 of the Complaint, and specifically deny that
Utah Mortgage Loan Corporation received any consideration to
obtain, service, or enforce the terms and conditions of the
subject life insurance policy.

These defendants further spe-

cifically deny that Tracy J. Lee was an agent, servant, or
employee of Utah Mortgage Loan Corporation.

These defendants

deny that Tracy J. Lee drafted, executed, or completed any contracts, agreements, or policies of insurance related to or connected with any of the transactions described in the Complaint.
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9.

These defendants deny the allegations contained in

Paragraph 9 of the Complaint and specifically deny that Tracy
J. Lee had any fiduciary relations or obligations of any nature
with the plaintiffs or David V. Berger.
10.

These defendants deny the allegations contained

in Paragraph 10 of the Complaint, and specifically deny that
Tracy J, Lee was an agent, servant, or employee of Utah Mortgage Loan Corporation.
11.

These defendants deny the allegations contained

in Paragraph 11 of the Complaint, and specifically deny that
any of the defendants herein misrepresented any condition or
fact to Tracy J. Lee.
12.

These defendants deny the allegations contained

in Paragraph 12 of the Complaint, and specifically deny that
any conduct or statements by these defendants, or any of them,
waa done intentionally, willfully, or otherwise, to mislead or
harm the plaintiffs or David V. Berger.
13.

These defendants deny the allegations contained

in Paragraph 13 of the Complaint, and specifically deny that
any conduct or statements by these defendants, or any of them,
was done intentionally, willfully, or otherwise to mislead or
harm the plaintiffs or David V. Berger.

These defendants

further allege that David V. Berger did not rely to his detriment, or in any other way, on any representations or statements
by these defendants.
14.

These defendants deny the allegations contained

in Paragraph 14 of the Complaint, and these defendants specifically allege that David V. Berger did not rely on any actions,
conduct, representations, or inducements by these defendants,
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or any of them.
THIRD DEFENSE
In connection with the issuance of the subject life
insurance policy, David V. Berger did complete, submit, and
furnish to The Minnesota Mutual Life Insurance Company an
application for said life insurance policy, and in said application, David V. Berger did, with fraudulent intent, misrepresent to and conceal from The Minnesota Mutual Life Insurance
Company the fact that he had been advised that he had diabetes
and had been treated for the same.

The fact that David V.

Berger had been advised that he had diabetes and had been
treated for the same was material to the acceptance to the risk
and the hazard assumed by The Minnesota Mutual Life Insurance
Company under the subject life insurance policy.

Further, if

The Minnesota Mutual Life Insurance Company would have been
advised and informed that David V. Berger had been treated for
and advised

that he had diabetes, The Minnesota Mutual Life

Insurance Company, in good faith, would not have issued the
subject life insurance policy, or would not have issued the
policy at the same premium rate, or would not have issued the
policy in as large an amount.

Pursuant to the provisions of

Section 31-19-8 of the Utah Code Annotated, and as a result of
said misrepresentation and concealment, the subject life insurance policy should not be enforced and should be canceled.

The

Minnesota Mutual Life Insurance Company has duly attempted
termination of the subject policy, and all premiums heretofore
paid have been tendered to and retained by plaintiffs.
FOURTH DEFENSE
The plaintiffs have waived and are estopped to claim

any benefits

or rights under the "subject life insurance policy.

WHEREFORE, these defendants demand that the Complaint
of plaintiffs be dismissed with prejudice on the merits and
plaintiffs take nothing thereby, and judgment for such additional and further relief as may be just and equitable*
DATED this

/

day of February, 1982.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
John A. Snow

Attorneys tor DStertrt^HYts
Suite 1600, 50 South Main Street
Salt Lake City, Utah 84144
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